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PART I— PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 
GENERAL GROUNDS FOR 
EXCLUDING STATEMENTS 


§ 1.00. Involuntariness and coercion 
Illinois See People v. Willis, 325 N.E.2d 


715 (lil. App. 1975), 11 CLB 675, CLD § 
73.20. 


Oklahoma See Roberts v. State, 523 P.2d 
1104 (Okla. Crim. App. 1974), 11 CLB 99, 
CLD § 73.40. 


§ 1.56. Mental retardation 

Massachusetts The mere fact that a 
murder suspect had an IQ of 53, render- 
ing him “mildly to moderately mentally 
retarded,” did not, as a matter of law, 
invalidate confession and waiver of Mi- 
randa rights. Nevertheless, a new trial 
would be ordered in the interest of justice 
where no expert evidence was presented 
at voir dire or at trial to aid the trier of 
facts in evaluating the impact of cus- 
todial interrogation on a person of defen- 
dant’s limited intelligence. 


“He might be more suggestible and 
subject to intimidation than a person of 
normal intelligence. He might not be 
able to understand the consequences of 
his right to a lawyer or his right to 
remain silent. He might be inclined 
to state that he understands when he 
does not... . 


“We do not know enough about intel- 
ligence quotients (IQ) and mental 
retardation to rule on this question.” 


Commonwealth v. Daniels, 321 N.E.2d 
822 (Mass. 1975), 11 CLB 510. 


§ 1.70. Fruit of an earlier inadmissible 
statement 

South Carolina See State v. Callahan, 

208 S.E.2d 284 (1974), 11 CLB 96, CLD § 

2.70. 


MIRANDA 


§ 1.98. Miranda—in genera! 

United States Supreme Court The fact 
that a murder defendant was accorded 
full Miranda warnings while he was in 
police custody and prior to his making 
two inculpatory statements did not render 
the statements admissible under the 
Fourth Amendment where the underlying 
warrantless arrest was illegal because of 
lack of probable cause. 

In so holding, the United States Su- 
preme Court rejected the contention, as 
formulated by the Illinois Supreme Court, 
that “the giving of the Miranda warnings 
. .. served to break the causal connection 
between the illegal arrest, and the giving 
of the statements, and that defendant’s 
act in making the statements was ‘suffi- 
ciently an act of free will to purge the 
primary taint of the unlawful invasion.” 

The fact that the inculpatory state- 
ments were “in the traditional sense . . 
voluntary and not coerced in violation of 
the Fifth and Fourteenth Amendments” 
could have no bearing on the result 
where the statements were obtained in 
consequence of the “continuing effects of 
unconstitutional custody.” 

The Court distinguished the instant sit- 
uation from that in Wong Sun v. United 
States, 371 U.S. 471 (1963), where the 
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connection between the unlawful arrest 
and the inculpatory statement had “be- 
come so attenuated as to dissipate the 
taint.” In the instant case, however, while 
Fifth Amendment  (self-incrimination ) 
standards of voluntariness may have been 
met by the giving of Miranda warnings 
prior to the defendant’s having made in- 
culpatory statements under interrogation, 
the Miranda warnings could not be re- 
garded “as a means either of remedying 
or deterring violation of Fourth Amend- 
ment rights.” Said the Court: 


“Frequently, as here, rights under the 
two Amendments may appear to co- 
alesce since ‘the “unreasonable searches 
and seizures” condemned in the Fourth 
Amendment are almost always made 
for the purpose of compelling a man to 
give evidence against himself, which in 
criminal cases is condemned in the 
Fifth Amendment.’ Ibid.; see Mapp v. 
Ohio, 367 U.S., at 646 n.5, 81 S.Ct. at 
1687. The exclusionary rule, however, 
when utilized to effectuate the Fourth 
Amendment, serves interests and pol- 
icies that are distinct from those it 
serves under the Fifth. It is directed at 
all unlawful searches and seizures, and 
not merely those that happen to pro- 
duce incriminating material or testi- 
mony as fruits. In short, exclusion of a 
confession made without Miranda 
warnings might be regarded as neces- 
sary to effectuate the Fifth Amendment, 
but it would not be sufficient fully to 
protect the Fourth. Miranda warnings, 
and the exclusion of a confession made 
without them, do not alone sufficiently 
deter a Fourth Amendment violation.” 


Brown v. Illinois, 95 S. Ct. 2254 (1975), 11 
CLB 656. 


Court of Appeals, 6th Cir. On the day of 
defendant’s arrest, the police, in violation 
of his Miranda rights, continued to inter- 
rogate defendant after he had declined to 


answer questions. During this interroga- 
tion, however, he “indicated that he 
might have something to say” after the 
showups were conducted. After being 
notified on the following day that he had 
been identified during the lineup as the 
armed bank robber, he voluntarily con- 
fessed after he had been given Miranda 
warnings. 

Held, in sustaining the conviction, that 
the above circumstances did not render 
his confession inadmissible. The question- 
ing on the first day did not result in any 
statement that was introduced in evi- 
dence; proper Miranda warnings had 
been given on the day when defendant's 
confession was obtained; and from the 
evidence, it could be concluded that the 
confession was obtained without duress 
or promises. Consequently, held the 


court, the government had met its “heavy 
burden” of establishing the voluntariness 
of the confession. United States v. Rimka, 
512 F.2d 425 (1975), 11 CLB 667. 


Massachusetts See Commonwealth v. 
Daniels, 321 N.E.2d 822 (1975), 11 CLB 
510, CLD § 1.56. 


Nebraska A police officer's testimony on 
direct examination that defendant had 
been advised of his constitutional rights, 
but had refused to waive them, consti- 
tuted prejudicial error which could not 
be cured by the court’s instruction to the 
jury to disregard the statement. 

“It should be noted,” said the court, 
“that an error of constitutional dimensions 
may not be so harmless as to be subject 
to curing by an instruction to the jury to 
disregard it. Mr. Justice Jackson's state- 
ment in Krulewitch v. United States .. . 
is appropriate: “The naive assumption 
that prejudicial effects can be overcome 
by instructions to the jury . . . all prac- 
ticing lawyers know to be unmitigated 
fiction. . . .. Prosecuting attorneys must 
assume the responsibility for deliberate 
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introduction of such testimony, and wit- 
nesses should be cautioned that such evi- 
dence is improper.” State v. Jacobs, 219 
N.W.2d 768 (1974), 11 CLB 101. 


§ 2.00. Prerequisite of custodial 
interrogation 

Court of Appeals, 5th Cir. Acting on a 
search warrant for evidence of gambling 
activities, the FBI broke into the store 
of defendant. Defendant complied with 
an agent's request to go with him to the 
back room, where he was asked whether 
he had any guns within reach. Defen- 
dant pointed to a desk drawer from which 
the agent extracted four guns, one of 
which became the basis for the instant 
prosecution for possession, as a convicted 
felon, of a handgun transported in inter- 
state commerce. Defendant contended on 
appeal from his conviction that the agent 
should have read him his Miranda rights 
prior to his questions concerning possible 
weapons. 

Held, in sustaining the conviction, that 
even assuming defendant had been “in 
custody,” Miranda was not infringed 
since, in asking the question, the agent 
was “not interrogating [defendant] in an 
attempt to elicit evidence of a crime” but 
was primarily concerned with the “safety 
of the operation.” United States v. Cas- 
tellana, 500 F.2d 325 (1974), 11 CLB 89. 


Mississippi See Norman v. State, 302 
So. 2d 254 (1974), 11 CLB 243, CLD 
§ 10.00. 


Pennsylvania See Commonwealth v. Mc- 
Laughlin, 332 A.2d 812 (Pa. Super. 1974), 
11 CLB 509, CLD § 2.60. 


§ 2.35. Silence as an admission 

(See also § 23.00.) 
Court of Appeals, 5th Cir. See United 
States v. Fairchild, 505 F.2d 1378 (1975), 
11 CLB 502, CLD § 53.10. 


§ 2.60. Applicability of Miranda to other 
proceedings 

Court of Appeals, 9th Cir. See Clutchette 

v. Procunier, 497 F.2d 809 (1974), 11 CLB 

91, CLD § 6.05. 


Pennsylvania Unlike many other jurisdic- 
tions, the Pennsylvania Supreme Court has 
held that even in the absense of custodial 
interrogation, Miranda warnings must be 
given where “the interrogation takes place 
adjunctive to a criminal investigation of 
which the accused is the focus.” In the 
instant case, defendant, a lobbyist under 
contract to the City of Philadelphia, was 
summoned, pursuant to “administrative 
subpoena,” to appeal at a hearing at the 
city controller's office for interrogation 
concerning certain allegedly false ex- 
pense vouchers previously submitted by 
him. Defendant attended and answered 
questions, even though the only penalty 
for refusing to appear would have been 
disallowance of submitted expenses for 
reimbursement by the city. The control- 
ler’s office did have a policy, however, 
of forwarding to the district attorney’s 
office any evidence which indicated that 
the city had been victimized by criminal 
acts. What is more, the official in charge 
of the interrogation had stated his inten- 
tion of recommending prosecution by the 
district attorney’s office if the defendant 
did not satisfactorily explain the inconsis- 
tencies in his vouchers, Furthermore, 
pressure had been placed upon defendant 
to comply by the fact that the charges 
had been aired publicly. 

Held, in affirming suppression of the 
statements made by defendant during his 
interrogation before the city controller, 
that from the above facts, it was clear 
that defendant had been interrogated as 
part of a criminal investigation of which 
he was the focus. Hence, he was consti- 
tutionally entitled to Miranda warnings, 
irrespective of the fact that the interro- 
gation was conducted by a government 
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agency not ordinarily involved in crim- 
inal investigations. Commonwealth v. 
McLaughlin, 332 A.2d 812 (Pa. Super. 
1974), 11 CLB 509. 


§ 2.70. Use of statement obtained in 
violation of Miranda 

Pennsylvania In 1971, the United States 
Supreme Court held in Harris v. New 
York, 401 U.S. 222, that it was permissible 
to cross-examine a defendant on his prior 
inconsistent statements (for impeachment 
purposes only), even though they were 
obtained in violation of Miranda and were 
suppressed. Prior to that decision, the 
Pennsylvania Supreme Court had estab- 
lished the rule that “a confession which 
is inadequate as part of the Common- 
wealth’s case in chief may not be used 
at trial for any purpose.” 

In the instant case, involving the use 
of a suppressed confession for the purpose 
of impeaching the defendant on cross- 
examination, the Pennsylvania Superior 
Court held that in the absence of any 
post-Harris holding by the state’s high 
court to the effect that the stricter state 
rule still obtained in the Common- 
wealth, the Harris rule would be applied. 
Conviction affirmed. Commonwealth v. 
Hannah, 332 A.2d 539 (Pa. Super. 1974), 
11 CLB 510. 


South Carolina During an evidentiazy 
hearing on the voluntariness of a confes- 
sion, defendant presented evidence to 
show that the confession was merely a 
repetition of a prior oral confession ex- 
tracted under custodial interrogation with- 
out the benefit of Miranda warnings. The 
state denied that there had been any prior 
interrogation or confession. The trial 
judge — without making any specific de- 
terminations as to whether a prior con- 
fession had in fact been given, whether it 
tainted the second confession, and 
whether the taint was removed — ruled 
the offered confession to be free and vol- 


untary and admitted it into evidence. 

Held: “We find that the defendant has 
not had a reliable determination by the 
judge of the issue of voluntariness to 
which he is entitled under the case of 
Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 
1774, 12 L. Ed. 2d 908, 1 A.L.R. 3d 1205. 
The finding was too general to form the 
basis of a proper review by this Court 
and, accordingly, the case must be re- 
manded for further and specific findings 
upon the controverted issues related to 
the admissibility of the confession.” State 
v. Callahan, 208 S.E.2d 284 (1974), 11 
CLB 96. 


PROCEDURAL QUESTIONS RE 
ADMISSIBILITY OF STATEMENTS 


§ 3.20. Burden of proof 

Court of Appeals, 6th Cir. See United 
States v. Rimka, 512 F.2d 425 (1975), 11 
CLB 667, CLD § 1.98. 


B. RIGHT TO COUNSEL 
TYPE OR STAGE OF PROCEEDING 


§ 5.22. Right to counsel of one’s own 
choosing 

New York An ordained Roman Catholic 
priest, who was also an attorney, was ap- 
pointed defense counsel in a criminal pro- 
ceeding. When he appeared in court wear- 
ing his clerical collar to try the case be- 
fore a jury, the prosecution moved that 
he be required to remove the clerical 
collar before proceeding. He objected 
that he was under instructions from his 
bishop to wear the collar and that he ful- 
filled his right of religious worship by 
doing so in the performance of his duties 
as an attorney. The court, rejecting his 
First Amendment claims, ordered him to 
remove the clerical collar. He instituted 
a proceeding for an order to restrain the 
trial court from preventing him from try- 
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ing the case before the jury wearing a 
clerical collar. 

Held, in upholding the trial court’s 
ruling, that the “petitioner’s right to free 
exercise of religious belief is subject to 
reasonable regulation when he appears as 
an attorney in court to try a case before 
a jury.” In such an instance, he is “not 
acting as a priest.” The state’s compelling 
interest in securing a fair trial — by ob- 
viating possibilities of jury bias — was 
sufficient to permit this incidental burden 
upon petitioner’s exercise of his religious 
beliefs. 

As to defendant’s constitutional right to 
assistance of counsel, the court held that 
it did not extend to representation by peti- 
tioner, whether in clerical garb or not, 
because defendant was represented by 
the Legal Aid Society, not by petitioner. 
Hence, there was no infringement of his 
right to counsel. La Rocca v. Lane, 366 
N.Y.S.2d 456 (App. Div. 2d Dep't 1975), 
11 CLB 677. 


§ 5.25. Misdemeanors 

“Recent Developments: The Right to 
Counsel — Argersinger v. Hamlin: An Un- 
met Challenge,” 11 CLB 67 (1975). 


Louisiana Defendant was charged as a 
third offender with the offense of driving 
while intoxicated. It was undisputed that 
he had not been represented by counsel 
and had not waived counsel at the time 
of his two prior DWI convictions. Held, 
in according retrospective application to 
Argersinger v. Hamlin, 407 U.S. 25, 92 
S. Ct. 2006 (1972), that inasmuch as de- 
fendant had received sentences of impris- 
onment on the prior uncounseled convic- 
tions, those convictions could not be relied 
upon in any subsequent prosecution as a 
multiple offender for which a sentence of 
iniprisonment was mandatory. Motion to 
quash third offender charge granted. 

A concurring opinion, however, took 
issue with the qualification that Arger- 


singer would be given retrospective ap- 
plication only where the prior convictions 
resulted in actual imprisonment, saying 
“any distinction drawn on the basis of 
actual imprisonment at the time of the 
prior conviction . . . is irrational . . . and 
contrary to the spirit of the Argersinger 
decision. In the context of repeated DWI 
convictions in this state, prior noncounsel 
DWI convictions, though they did not 
result in immediate imprisonment, do ‘end 
up’ in actual incarceration. . . .” State v. 
Guillotte, 297 So. 2d 423 (1974), 11 CLB 
102. 


§ 5.50. Probation revocation hearing 
Court of Appeals, 9th Cir. See Gardner 
v. McCarthy, 503 F.2d 733 (1974), 11 
CLB 235, CLD § 76.85. 


§ 5.60. Parole revocation hearing 

Court of Appeals, 9th Cir. See Gardner 
v. McCarthy, 503 F.2d 733 (1974), 11 
CLB 235, CLD § 76.85. 


§ 5.90. Grand jury proceedings 

Court of Appeals, Ist Cir. See In re 
Lochiatto, 497 F.2d 803 (1974), 11 CLB 
87, CLD § 22.50. 


§ 6.05. Prison disciplinary proceedings 

Court of Appeals, 9th Cir. A San Quen- 
tin prisoner must be afforded counsel (and 
not merely a form of counsel-substitute ) 
whenever he is required to appear before 
a prison disciplinary committee for viola- 
tion of a prison rule which may also be 
punished by state authorities. A disciplin- 
ary proceeding is “inherently inquisitive” 
and subjects an accused inmate to “custo- 
dial interrogation” within the meaning of 
Miranda, notwithstanding a disciplinary 
committee’s practice of affording an ac- 
cused prisoner an “opportunity to explain” 
rather than subjecting him to direct ques- 
tioning. Adequate protection of an in- 
mate’s privilege against self-incrimination 
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must be provided, either by postponing 
disciplinary action until after criminal 
proceedings have been completed by the 
courts or by providing the accused inmate 
with an attorney and advising him of his 
right to remain silent pursuant to the re- 
quirements of Miranda. Clutchette v. Pro- 
cunier, 497 F.2d 809 (1974), 11 CLB 91. 


EFFECTIVENESS AND ADEQUACY 
OF REPRESENTATION 


§ 6.75. Eligibility for counsel—test 

Ohio Reversing a conviction for aggra- 
vated assault, the Ohio Supreme Court 
held that a trial court could not constitu- 
tionally refuse to reconsider providing 
counsel for an accused who had previous- 
ly been deemed, by virtue of his employ- 
ment, to have adequate means to retain 
counsel, but who had subsequently re- 
ported that he had been unable to obtain 
adequate representation with his available 
resources because of the substantial cash 
retainers demanded by all the attorneys 
whom he had solicited. In such instance, 
the test to be applied is not whether a 
defendant “ought to be able to employ 
counsel, but whether he is in fact unable 
to do so.” Said the court: 

Citing Argersinger v. Hamlin, 407 U.S. 
25, 92 S. Ct. 2006 (1972), for the proposi- 
tion that absent a knowing and intelligent 
waiver, a defendant may not be impris- 
oned unless represented by counsel at his 
trial because the right to counsel is “abso- 
lute,” the court went on to state: 


“We hold that a preliminary determi- 
nation of indigency cannot be permitted 
to foreclose a redetermination of eligi- 
bility for assigned counsel, when, at a 
subsequent stage of a criminal proceed- 
ing, new information concerning the 
ability or inability of the accused to 
obtain counsel becomes available. It is 
then the duty of the trial court to in- 
quire fully into the circumstances im- 


pinging upon the defendant’s claimed 
inability to obtain counsel, and his con- 
sequent need either for assistance in 
employing counsel, or for the assistance 
of assigned counsel. When an accused 
is financially able, in whole or in part, 
to obtain the assistance of counsel, but 
is unable to do so for whatever reason, 
appointed counsel must be provided. In 
such case, appropriate arrangements 
may subsequently be made to recom- 
pense appointed counsel for legal ser- 
vices rendered.” 


State v. Tymico, 42 Ohio St. 2d 39, 325 
N.E.2d 556 (1975), 11 CLB 674. 


§ 7.00. Ineffectiveness—in general 
Georgia Defendant, who had received 
two concurrent one-year sentences follow- 
ing misdemeanor convictions, contended 
that the failure of his counsel at the outset 
of trial to accept the judge’s offer to have 
the evidence and proceedings transcribed 
constituted ineffective assistance of coun- 
sel. 

Held, in affirming conviction, counsel's 
failure to accept the judge’s offer did not 
constitute ineffective assistance of counsel 
as a matter of law where statute made 
alternative provisions for preparation of 
transcripts “from recollection.” Statute 
provided that the parties or counsel could 
agree on a transcript and that in the event 
of any disagreement (as here), “the deci- 
sion of the trial judge shall be final . . . and 
if the trial judge is unable to recall what 
transpired he shall enter an order stating 
that fact.” Hunt v. State, 211 S.E.2d 601 
(Ga. App. 1974), 11 CLB 511. 


Texas In order to settle the conflicting 
applications of the “reasonably effective 
assistance” and the “farce-mockery” stan- 
dards for determining whether a defen- 
dant was deprived of the effective assis- 
tance of counsel, the Texas Criminal Court 
of Appeals combined both standards by 
adopting the reasoning of the Fifth Cir- 
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cuit Court of Appeals in a case arising out 
of the same incident. In that case, Herring 
v. Estelle, 491 F.2d 125 (5th Cir. 1974), 
the court had said: 


“The governing standard is reasonably 
effective assistance. One method of de- 
termining whether counsel has rendered 
reasonably effective assistance is to ask 
whether the proceedings were a farce 
or mockery. The farce-mockery test is 
but one criterion for determining if an 
accused has received the constitution- 
ally required minimum representation 
(reasonably effective assistance). . . . 
One may receive ineffective assistance 
of counsel even though the proceedings 
have not been a farce or mockery.” 


Ex parte Gallegos, 511 S.W.2d 510 (Tex. 
Crim. App. 1974), 11 CLB 97. 


§ 7.04. Discharge of assigned counsel 

Louisiana The trial court did not err in 
dismissing defendant’s motion, made two 
weeks prior to trial and renewed on the 
day of trial, for the discharge of his court- 
appointed counsel on the ground that he 
had inadequately represented defendant 
in a prior proceeding which had resulted 
in conviction. In so holding, it was noted 
that defendant had not claimed that his 
counsel was inadequate at.the time of his 
appeal in the prior case, and the record 
of that case failed to disclose such ineffec- 
tive assistance. “The fact that counsel had 
represented defendant in an earlier crim- 
inal proceeding which culminated in con- 
viction is not an adequate reason for hold- 
ing that the defendant was entitled to 
other appointed counsel.” State v. Na- 
varre, 302 So. 2d 273 (1975), 11 CLB 239. 


§ 7.15. Other conflicts of interest 

Georgia The trial court committed re- 
versible error in refusing to grant defen- 
dant’s motion for a mistrial where the 
assistant district attorney prosecuting both 
cases had formerly represented defendant 
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on both charges. Merely disqualifying the 
prosecutor was not enough where he had 
already selected the jurors, made his open- 
ing remarks to the jury, and begun his 
examination of the first witness. He was 
in the position, said the court, “of blow- 
ing cold when defending defendant, and 
blowing hot when prosecuting, all with 
the same breath.” Burkett v. State, 206 
S.E.2d 848 (Ga. App. 1974), 11 CLB 99. 


§ 7.20. Limitations placed on the right of 

attorney and client to confer 
Ohio Defendant, arrested for driving 
while intoxicated, was permitted to make 
a phone call to his attorney. The entire 
twenty-five-minute conversation was ob- 
served by the arresting officer and video- 
taped. The trial court admitted the police 
officer’s testimony as to defendant’s de- 
meanor during the phone conversation. 
The videotapes were not admitted into 
evidence, and the officer did not testify 
as to the substance of telephone conver- 
sation. 

The Ohio Supreme Court, disagreeing 
with the court of appeals, held that in the 
absence of a request for privacy, admis- 
sion of evidence as to a defendant's de- 
meanor during telephone conversation 
with his attorney did not violate his con- 
stitutional right to counsel. Moreover, 
said the court, “the fact that the conver- 
sation was videotaped does not seem to 
us to have any significance. That tape was 
not introduced in evidence and its only 
effect was to allow Patrolman Miller to 
refresh his memory on conduct which he 
had personally observed.” Conviction re- 
versed, however, on other grounds. State 
v. Sargent, 322 N.E.2d 634 (1975), 11 
CLB 510. 


C. RIGHT OF CONFRONTATION 


§ 8.00. Codefendant’s statement 
Arkansas Following his conviction for as- 
sault with a deadly weapon, witness X 
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offered to aid the police in producing evi- 
dence against the persons who had hired 
him to commit the crime. Accordingly, 
he secretly taped his conversations with 
defendant Y. Reference was made in these 
conversations to codefendant Z as one of 
the coconspirators. When Y and Z were 
subsequently charged with conspiring 
with and abetting others in an assault, 
Z unsuccessfully moved for a severance. 
The transcripts of the taped recordings 
were introduced in evidence against de- 
fendant Y at the ensuing joint trial with- 
out deletion of the references to codefen- 
dant Z, although the trial court did give 
the jury an admonition not to consider the 
statements of Y against Z. 

Held, that conviction of Z would be 
reversed because of the court’s failure 
(despite advance notice that transcripts 
of the recordings would be offered in evi- 
dence) to grant a severance or else to 
delete the references to Z. The trial court’s 
admonition not to consider the statements 
of Y against Z could not cure the error. 
“The situation is somewhat similar to 
cross-implicating confessions in a joint 
trial” and had the effect of depriving this 
accused of his Sixth Amendment right “to 
be confronted with the witness against 
him.” Kerr v. State, 512 S.W.2d 13 (1974), 
cert. denied, 11 CLB 105. 


§ 8.05. Opportunity to cross-examine 
Kansas See State v. Wilkins, 523 P.2d 
728 (1974), 11 CLB 106, CLD § 89.03. 


§ 8.10. Harmless error 

Wisconsin The trial court’s admission of 
the victim’s deposition, after receiving his 
psychiatrist’s testimony that he was too 
mentally ill to testify, was constitutional 
error, depriving defendant of his right of 
confrontation, where it was not shown 
that the victim’s condition was permanent 
or that it would continue for any consid- 
erable period. The error, although of con- 
stitutional dimension, was harmless, how- 
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ever, where the victim was unable to iden- 
tify his assailant, and defendant was tied 
to the crime by other evidence. Sheehan 
v. State, 223 N.W.2d 600 (1974), 11 CLB 
375. 


D. SEARCH AND SEIZURE 
(including eavesdropping) 


§ 9.01. What constitutes an arrest 

Court of Appeals, 9th Cir. See United 
States v. Richards, 500 F.2d 1025 (1974), 
11 CLB 229, CLD § 9.01. 


§ 9.02. Constitutionally protected areas 
North Carolina Police officer, concealed 
in an attic where he could peep through 
a hole into the public men’s restroom 
below, observed and photographed defen- 
dants in the act of oral copulation. Defen- 
dants contended that the evidence should 
have been suppressed as the product of an 
illegal search violative of their Fourth 
Amendment privacy rights. 

Held, in affirming the conviction, that 
defendants’ right of privacy was not in- 
vaded since the officer had not peered into 
the enclosed toilet stall area, “which might 
ordinarily be understood to afford some 
degree of personal privacy to an individ- 
ual occupant,” but into the open area of 
the restroom. While it was true that “the 
majority opinion in Katz [v. United States, 
389 U.S. 347 (1967)] contains the state- 
ment that ‘the Fourth Amendment pro- 
tects people, not places,’ that expression 
was not a ‘talismanic solution’ to all 
Fourth Amendment problems. By using 
such a public place for their activities, 
defendants had no such expectation of 
privacy as society, or least as this Court, 
is prepared to recognize as ‘reasonable.’ 
. . . [W]e find here no constitutional 
right . . . that such observation be made 
only by some person of whose presence 
they were aware.” State v. Jarrell, 211 
§.E.2d 837 (N.C. App. 1975), 11 CLB 511. 
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BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 9.15. Search warrant— 

sufficiency of underlying affidavit 
Arizona Officer's affidavit stating that a 
reliable informant had “recently” seen 
marijuana in defendant’s possession was 
insufficient on its face and could not, with- 
out more specific information, support the 
issuance of a warrant to search defen- 
dant’s home. The use of the term “recent- 
ly” in the affidavit did not give sufficient 
specifics for the magistrate to ascertain the 
probability of the contraband still being 
where the informant saw it. “It would 
appear obvious that what is recent to one 
person is not recent to another.” Absent 
“other circumstances,” such as the use of 
words in the present tense, to show that 
the crime not only occurred recently but 
was of a continuing nature, the word “re- 
cently” could not ensure that the consti- 
tutional requirement of a search “without 
undue delay” would be met. Granting of 
the motion to suppress affirmed. State v. 
O’Brien, 528 P.2d 176 (Ariz. App. 1974), 
11 CLB 373. 


§ 9.30. —Manner of execution 
Court of Appeals, 3d Cir. Government 
agents, acting on a valid search warrant, 
entered defendant’s premises and seized 
certain items assotiated with the opera- 
tion of an illegal still. Upon completion 
of the search, the original search warrant 
return and a copy were filled out. The 
original return, however, was never signed 
by an agent; nor had-it been returned 
before the issuing magistrate, thus con- 
travening the prompt search warrant re- 
turn requirements of Rule 41(d), Fed.R. 
Crim.P. A district court granted suppres- 
sion of the seized items and their fruits 
on the ground that violation of Rule 41(d) 
had “infected the otherwise valid search.” 
Held, in reversing the suppression order, 
that since the irregularity occurred only 


after the constitutionally valid search and 
seizure had taken place, it was not “con- 
stitutionally significant” under the Fourth 
Amendment. The court said it concluded, 
along with the Sixth and Tenth Circuits, 
that 


“a motion to suppress, Rule 41(f), 
F.R.Cr.P., should be granted by the 
district court only when the defen- 
dant demonstrates prejudice from the 
Rule 41(d) violation. . . .” 


Noting that defendant had received a 
copy of the return, accurately listing each 
item seized, the court held that defendant 
had failed to demonstrate that he was 
prejudiced. United States v. Hall, 505 
F.2d 961 (1974), 11 CLB 359. 


§ 9.35. —ltems seizable 

Massachusetts Police officers, searching 
an apartment for narcotics, seized, in ad- 
dition to a quantity of heroin, a number 
of gas bills, found in plain view, which 
were addressed to defendant at that loca- 
tion. At the trial, the gas bills were 
admitted into evidence for the purpose of 
showing defendant's control over the 
premises. Defendant argued that the 
seizure of the gas bills was improper since 
the warrant only authorized search for 
“certain narcotic drugs, to wit Heroin, and 
all articles used for the use, sale and 
preparation of narcotic drugs.” 

Noting that the U.S. Supreme Court 
has held that the Fourth Amendment 
does not require a distinction between 
the seizure of “items of evidential value 
only” (mere evidence) and the seizure of 
contraband or of the instrumentalities or 
fruits of a crime, the court held that the 
seizure of the gas bills was lawful as 
evidence relevant to establish defendant’s 
control over the premises. Evidence not 
described in a search warrant but having 
a nexus with the crime under investiga- 
tion may be seized at the same time as 
the material described in the warrant. 
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“The test, in the case of ‘mere evidence,’ is 
whether the item ‘will aid in a particular 
apprehension or conviction.” 

Nor was there any reason to assume 
the police were engaged in a warrantless 
search for personal papers, said the court. 
The bills were found in plain view and 
thus subject to seizure and introduction 
as evidence. Commonwealth v. Fields, 
319 N.E.2d 461 (1974), 11 CLB 373. 


§ 9.40. —Necessity of obtaining a 
warrant 

Indiana Police, acting on a tip from a 
reliabie informant that he had observed 
drugs being cut in the upstairs bedroom 
of a house which had been under surveil- 
lance for two weeks, effected a warrant- 
less search. They testified that they had 
attempted to Iccate one prosecuting at- 
torney and one judge in order to secure a 
warrant and that when they couldn’t lo- 
cate either of them, they stopped trying 
to get a search warrant, although they 
knew there were other municipal courts 
with jurisdiction to issue a warrant. Re- 
sorting to a check of the police computer 
system, they learned that there were out- 
standing arrest warrants for two of the 
seven people whom the informant had 
told them were present in the house at 
that time. Within one-half hour after re- 
ceiving the information from their in- 
former, the officers knocked on the front 
door of the house, were refused entry, 
and broke the door open. One officer 
went directly to the upstairs bedroom 
where he found the drugs lying on a mir- 
ror on a bed. 

Held, in reversing the convictions, that 
the evidence of the drugs should have 
been suppressed because the drugs were 
seized in violation of the Fourth Amend- 
ment warrant requirement. The State 
could not rely on the plain view doctrine 
to justify the warrantless seizure. The 
police knew of the existence and exact 
location of the drugs, so their discovery 
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was hardly fortuitous or inadvertent. Use 
of the outstanding arrest warrants was 
clearly a mere subterfuge. 


Nor were there exigent circumstances 
excusing the warrant requirement. The 
mere fact that drugs are easily destruc- 
tible is not enough. Moreover, there was 
no evidence that the occupants were in 
the process of destroying the drugs or 
even aware that a raid was imminent. 

A dissenting opinion argued that the 
officers were justified in making an entry 
without a warrant because they had “rea- 
sonable cause to believe that a felony 
was being committed inside the house.” 
Ludlow v. State, 314 N.E.2d 750 (1974), 
11 CLB 107. 


§ 10.00. Search incident to a valid 
arrest—in general 

Court of Appeals, 9th Cir. See Powell 

v. Stone, 507 F.2d 93 (1974), 11 CLB 

360, CLD § 22.00. 


Mississippi FBI agents and local Missis- 
sippi police surrounded a house in order 
to enforce certain arrest warrants for a 
number of black militants believed to be 
inside. A “shoot-out” resulted in the death 
of a local police officer. After a number of 
persons left the house to surrender, police 
shot tear gas into the house, entered it, 
found one person still there, and then 
searched the house. Discovering what 
appeared to be two bombs, they left the 
house and called for a bomb squad. Later 
that day, they reentered the house and 
discovered certain items which were sub- 
sequently admitted into evidence, over 
objection, in defendant’s murder trial. 
There had been no search warrant. 

Held, in sustaining the conviction, that 
the evidence was admissible as part of a 
search made incident to an arrest. Absent 
a showing that an unreasonable amount 
of time had elapsed between the arrest of 
the defendant (and the immediate search 
incident to the arrest) and completion of 
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the search after removal of the bombs, the 
“final portion of the search after reentry 
was merely a continuation of the original 
search, and cannot be considered unrea- 
sonable in any legal sense.” The court 
based its conclusion that the original 
search was incident to arrest, notwith- 
standing the prior arrest and removal of 
defendant from the premises, on the right 
of the police to make “a cursory viewing 
of the area for persons or weapons which 
might present a security risk to the off- 
cers.” 

The court also passed upon the admis- 
sibility of an inculpatory statement made 
in response to a question propounded 
after defendant had been arrested and 
prior to the reading of his Miranda rights. 
The circumstances were as follows: Short- 
ly after the occupants of the building were 
arrested, they were asked who fired. De 
fendant responded, “We all did,” and said 
that he had fired “from the side of the 
house.” The court held that the state- 
ments were admissible since they were 


made in response to “general questions” 
directed at the group, not as part of an 
inquisitorial “interrogation,” but merely 
“in the interest of security.” Norman v. 
State, 302 So. 2d 254 (1974), 11 CLB 243. 


§ 10.20. —Manner of making arrest or 
entering premises as affecting 
validity of arrest or search 

New Mexico Police officers went to a 

certain house to question the owner in 

connection with a shoplifting. The owner, 
in turn, shifted suspicion to his tenant, 
whereupon the police officers asked if 
they could speak to the tenant. The land- 
lord, without mentioning that he was ac- 
companied by police, knocked on the 
tenant’s closed door and asked if he 
could come in. When the tenant con- 
sented, the landlord entered, immediately 
followed by the officers. Observing the 
presence of narcotics paraphernalia, the 
police arrested the tenant, searched, and 


found heroin. The tenant appealed his 
subsequent conviction for possession of 
heroin on the ground that the unan- 
nounced entry was constitutionally un- 
reasonable. 

Held, that in absence of use of force, 
the police officers’ entry by ruse was valid. 

The dissent vigorously mantained: 


“Prior to the case at hand, not one court 
in any jurisdiction in the country has 
held that it is constitutionally permis- 
sible for police officers to enter a cit- 
izen’s home without a search warrant, 
without an arrest warrant, without 
probable cause for an arrest, without 
obtaining the occupant’s consent, and 
without announcing their presence. En- 
try under these circumstances is tres- 
pass. It is not lawful police conduct.” 


State v. Chavez, 531 P.2d 603 (N.M. App. 
1975), 11 CLB 511. 


§ 11.05. Consent—need for warning 
New Mexico See State v. Chavez, 531 
P.2d 603 (N.M. App. 1975), 11 CLB 511, 
CLD § 10.20. 


§ 11.30. —Voluntariness of consent 

Court of Appeals, 9th Cir. Federal agents 
had certain grounds to suspect that defen- 
dant was engaged in transporting nar- 
cotics but not enough to constitute prob- 
able cause for an arrest. When defendant, 
furtively carrying a package, entered a 
private plane and started the engine for 
takeoff, the agents approached the plane, 
and one of them, identifying himself, 
shouted for defendant to shut down the 
engine and disembark. When defendant 
did not promptly comply, the other agent 
drew a gun and pointed it at him. The 
defendant disembarked. He was patted 
down for weapons and then questioned in 
the airport terminal building. The ques- 
tioning led to a “consent” search of the 
package defendant had placed inside the 





1975 CASE DIGEST INDEX 


plane. A narcotics “detector” dog was 
brought near the package and when the 
dog “alerted,” the package was opened 
and narcotics were found: Defendant, 
charged with possession of marijuana, 
moved for suppression of the marijuana 
evidence. The motion was denied, and he 
was convicted. 

Sustaining the conviction, the Ninth 
Circuit held that defendant had not been 
placed under arrest until after the dis- 
covery of the contraband. An “investiga- 
tory stop” was clearly justified by the 
suspicious circumstances, and the use of 
some force to stop defendant was both 
necessary and reasonable under the cir- 
cumstances. 

Whether there was a valid consent to 
the search of the package was a question 
of fact. Defendant and the agent “were 
seated comfortably in the airport ter- 
minal building” when defendant was in- 
formed of his Fourth Amendment right 
to withhold his consent and then asked 
if he would permit a search of the air- 
plane. Although defendant refused to 


allow a search of the airplane because he 
did not own it, he did consent to a search 
of his personal belongings placed aboard. 
The atmosphere, said the court, was “not 
one in which consent was psychologically 


coerced” because of defendant's “vulner- 
able subjective state” through the use of 
“subtly coercive police questions.” United 
States v. Richards, 500 F.2d 1025 (1974), 
11 CLE 229. 


§ 13.00. Search by private person 

Montana A McDonald’s restaurant mana- 
ger, upon learning that one of his em- 
ployees had a packet of marijuana stashed 
in the pocket of a coat hanging in the 
store premises, notified the police. The 
police, in deference to the manager’s de- 
sire to avoid adverse publicity, took no 
action. Instead, the manager returned 
to the restaurant, removed the marijuana 
from the employee’s coat pocket, and 


brought it directly to the police station. 
At the subsequent suppression hearing, 
the officer involved testified that he had 
not urged or advised the manager to so 
proceed. 

The Supreme Court of Montana, in 
affirming suppression, held that even if 
the police had not directed or supervised 
the seizure, they could not stand “idly by” 
while the illegal search was being con- 
ducted. Noting the “massive increase in 
the incidents of the invasion of the right 
to privacy of the private citizen,” the court 
criticized arguments advanced by the 
state and by the amicus curiae brief of 
the Montana County Attorneys Associa- 
tion, saying: 

“The argument that the exclusionary 

rule is wedded to the sovereign because 

the organized officialdom are the only 
ones that can be deterred . . . and that 
all others would have no prosecution 
motive and could not be familiar with 
the rule is an unwarranted generaliza- 
tion that completely disregards the 
changes that have taken place in our 
political and social structure and the 
legal impact of the cases on the subject 
since the rule was announced... . 


“If one considers that any exclusionary 
process only excludes ‘unreasonable’ 
conduct it can readily be seen that all 
intrusions are not unreasonable. Like it 
or not unreasonable or illegal intrusions 
knowingly accepted and used, from the 
private sector by the government 
amount to an extension of the silver 
platter doctrine condemned by Elkins, 
particularly when viewed in the light of 
judicial integrity emphasized in Elkins.” 
State v. Coburn, 530 P.2d 442 (1974), 11 
CLB 512. 


§ 14.00. Border searches 

Court of Appeals, 5th Cir. The mere fact 
that a person arriving in the country has 
passed the baggage checkpoint does not 
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immunize him from further inspection. 
The test is reasonable suspicion, not prob- 
able cause. The defendant’s nervous 
demeanor as he left the baggage check- 
point, plus the bulkiness of his vest, was 
sufficient to justify a search before he 
departed the inspection area. United 
States v. Chiarito, 507 F.2d 1098 (1975), 
11 CLB 502. 


Court of Appeals, 9th Cir. Although bor- 
der inspectress, acting without “the real 
suspicion” required to justify a “strip 
search,” ordered defendant to remove all 
her clothes, evidence that cocaine was 
found when she removed one boot and a 
sock before otherwise undressing, was ad- 
missible. The court’s rationale was that, 
although a strip search had been improp- 
erly demanded, defendant’s disrobing had 
not yet reached the point of physical ex- 
posure of the sort “which is offensive to 
privacy.” Therefore, it was a mere 


“border search” (requiring no particular 
showing of cause) rather than a strip 
search. The court then proceeded to val- 


idate the subsequent search of more in- 
timate areas of defendant's person (result- 
ing in the discovery of more cocaine) on 
the ground that the initial batch of co- 
caine found in defendant’s sock provided 
ample basis for the “real suspicion” 
needed for the subsequent strip search. 

A dissenting opinion argued that 
whether the contraband was first dis- 
covered when defendant removed her 
boot or when she removed her blouse was 
wholly irrelevant. “The sequence of dis- 
robing should not be determinative of the 
invasion of privacy. At the point in time 
when [defendant] began to undress in 
obedience to an order to ‘take off all her 
clothing, her right to expect privacy of 
her body had been invaded.” United 
States v. Chase, 503 F.2d 571 (1974), 11 
CLB 231. 


Court of Appeals, 9th Cir. Immigration 
agents followed a pickup truck which 


they had probable cause to believe car- 
ried a group of smuggled aliens. They 
noticed that, although the truck was pro- 
ceeding in a 60-mile-an-hour zone, defen- 
dant’s car was following right behind it 
at 40 miles an hour. Defendant's car fol- 
lowed the truck closely for approximately 
15 miles through two turns before the 
agents stopped both vehicles. As a result 
of the stop, one of the smuggled aliens in 
the truck identified defendant as a partic- 
ipant in the enterprise. Defendant was 
convicted for conspiring to transport and 
transporting aliens, and he appealed. 

The Ninth Circuit reversed, holding 
that the arrest of defendant and his sub- 
sequent identification were the products 
of an illegal stop. The immigration agents, 
said the court, “had no more than a sus- 
picion” that the car defendant was driv- 
ing was connected with the ongoing 
smuggling operation which they were in- 
vestigating. 

The court rejected the government's 
request (advanced during oral argument ) 
that judicial notice be taken of “the famil- 
iar technique of using a ‘scout car’ in front 
of the ‘load car’ carrying the illegal 
aliens.” Said the court, “although we do 
not doubt that alien smugglers occasion- 
ally operate in this fashion, we refuse to 
take judicial notice of a smuggling modus 
operandi employing a scout car behind 
the load car.” United States v. Barragan- 
Martinez, 504 F.2d 1155 (1975), 11 CLB 
231. 


Court of Appeals, 9th Cir. See United 
States v. Boston, 510 F.2d 35 (1974), 11 
CLB 502, CLD § 20.00. 


§ 14.10. Plain view (See also § 9.00.) 

United States Supreme Court In 1973, 
the United States Supreme Court held in 
Almeida-Sanchez v. United States, 413 
U.S. 266, that a warrantless automobile 
search conducted 25 air miles from the 
Mexican border by roving border patrol 
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agents acting without probable cause was 
unconstitutional. Four months prior to 
that decision, defendant, in the instant 
case, was stopped in his automobile by 
a roving border patrol about 70 miles 
from the border and a search of his car 
produced a large quantity of marijuana. 
He was convicted, after denial of his 
motion to suppress, of possession of 
marijuana with intent to distribute. His 
appeal was pending before the Ninth 
Circuit at the time of the handing down 
of the Almeida-Sanchez decision. 

The Ninth Circuit reversed the convic- 
tion on the ground that Almeida-Sanchez 
should be applied to similar cases pend- 
ing on appeal on the date that the Su- 
preme Court’s decision was announced. 

The United States Supreme Court, by 
a 5 to 4 decision (Justices Douglas, Bren- 
nan, Marshall, and Stewart dissenting), 
reversed the Ninth Circuit and — refusing 
to retroactively apply Almeida-Sanchez — 
upheld the search. In so holding, the 
Court argued that retroactively was gen- 
erally applied where a new constitutional 
rule had been adopted for the purpose of 
overcoming a substantial defect in the 
fact-finding process. An examination of 
the exclusionary rule, however, showed 
that the rule was not intended to vin- 
dicate the “integrity of the fact-finding 
process,” but to serve “the imperative of 
judicial integrity,” and to act as a deter- 
rent against unconstitutional police ac- 
tivity. Moreover, these imperatives of 
judicial integrity and the need to deter 
improper police conduct were not of- 
fended by the introduction of evidence 
which had been seized in good-faith com- 
pliance with then-prevailing constitu- 
tional norms. The officers had acted “in 
reliance upon a validly enacted statute, 
supported by longstanding administrative 
regulations and continuous judicial ap- 
proval.” 

Justice Douglas took vigorous excep- 
tion. In the first place, he argued, the 


Court was denying retroactivity to a 
decision that did not constitute a “sharp 
break” with former law but that was con- 
sistent with 61 years of decisions in the 
search and seizure field. Second, and most 
ominously, the Court had just taken the 
unprecedented step of creating a pre- 
sumption of non-retroactivity in all exclu- 
sionary rule cases. He was now almost 
convinced that the majority was position- 
ing itself “to abandon altogether the ex- 
clusionary rule in  search-and-seizure 
cases.” United States v. Peltier, 95 S. Ct. 
2313 (1975), 11 CLB 655. 


Court of Appeals, 4th Cir. Since the 
initial intrusion of the police in impound- 
ing a vehicle was reasonable and lawful, 
their seizure of contraband in plain view 
did not violate the Fourth Amendment. 
Moreover, even though a state court had 
previously suppressed the same evidence, 
the district court was not collaterally 
estopped from admitting it, as contended 
by defendant. State law was not con- 
trolling, said the court, and “lack of iden- 
tity between state and federal govern- 
ments precludes estoppel.” United States 
v. Sifuentes, 504 F.2d 845 (1974), 11 CLB 
360. 


Indiana See Ludlow v. State, 314 N.E.2d 
750 (1974), 11 CLB 107, CLD § 9.40. 


Massachusetts See Commonwealth v. 
Fields, 319 N.E.2d 461 (1974), 11 CLB 
373, CLD § 9.35. 


§ 16.00. Automobile searches 

Court of Appeals, 5th Cir. See United 
States v. McConnell, 500 F.2d 347 (1974), 
11 CLB 93, CLD § 20.00. 


Michigan Police officers, having been 
advised of a larceny, stopped defendant’s 
vehicle and arrested him. The vehicle 
was not searched, however, until eight 
and one-half hours later at the police sta- 
tion, no attempt having been made in the 
interim to secure a search warrant. A 
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concealed weapon was found during the 
search of the automobile and served as 
the basis for the instant prosecution. 


Affirming defendant’s conviction for 
carrying a concealed weapon without a 
license, the court held that probable cause 
to search existed following the arrest of 
defendant and that the search was within 
a reasonable time and was therefore “im- 
mediate” within the meaning of Cham- 
bers v. Maroney, 399 U.S. 42, 90 S. Ct. 
1975 (1970). 

Said the court: “Nowhere in the Cham- 
bers opinion do we learn for what length 
of time the car was held at the police sta- 
tion prior to search. If it was searched 
immediately upon arrival at the police 
station, the search was reasonable. How- 
ever, the case does not hold that a reason- 
able delay in searching violates the 
Fourth Amendment rights of the defen- 
dant.” The court held that “the word 
‘immediate’ is not and cannot be con- 
strued to be synonymous with the word 
‘instantly.” Rather, reasoned the court, 
“immediate” should be realistically con- 
strued to mean within a reasonable time. 
So if immediacy is mandated where a car 
is taken to a police station, “we hold the 
search here involved was within a reason- 
able time and was therefore immediate. 
The search did not violate the Fourth 
Amendment rights of the defendant and 
the revolver was properly received in 
evidence.” People v. Gordon, 221 N.W.2d 
600 (Mich. App. 1974), 11 CLB 242. 


New York At about 9:15 a.M., a police 
officer, observing an automobile parked 
off the highway in a designated rest area, 
approached to inquire “if anything was 
wrong.” Both the driver and his com- 
panion appeared to be in a confused 
state and acted drowsy. She was in “ter- 
rible shape.” The officer smelled marijuana 
and questioning their explanation that 
that were on their way to be married, he 
inquired whether they had any luggage. 
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The driver replied he did and proceeded 
to open the trunk of the car in order to 
exhibit the luggage, whereupon the officer 
saw a quantity of marijuana lying in plain 
view inside. 

Held, the trial court properly denied 
the motion to suppress. The officer’s con- 
duct was justified and there was no un- 
lawful seizure. Nor was there an illegal 
search “because there was, in fact, no 
search at all.” The officer had never asked 
to examine the trunk. Defendant had 
“voluntarily opened the trunk where the 
marijuana was in plain sight.” It was then 
that the arrests took place. Hence, the 
subsequent search was permissible since 
it was made in conjunction with a lawful 
arrest. People v. Claypdole, 366 N.Y.S.2d 
481 (App. Div. 3d Dep't 1975), 11 CLB 
676. 


Texas A police officer stopped defen- 
dant’s automobile for running a red light. 
Before it came to a halt, the officer 
noticed that defendant “made a move 
with his right hand in between the two 
. seats.” After asking defendant to 
step out to the rear of the car, the officer 
searched inside and found a cigarette box 
containing marijuana between the bucket 
seats. The officer testified that he was not 
in fear of his life at the time he conducted 
the search. Nor was defendant close 
enough to his vehicle so that he could 
have conceivably lunged for a weapon, 
thereby justifying a search of the vehicle. 
Held, in reversing conviction, that the 
officer's observation of defendant’s hand 
movement before the car stopped was 
insufficient to constitute probable cause 
to conduct a warrantless search of defen- 
dant’s car in the absence of reliable in- 
formation or other suspicious circum- 
stances. A “furtive gesture” alone is sus- 
ceptible to innocent as well as guilty ex- 
planations. Wilson v. State, 511 S.W.2d 
531 (Tex. Crim. App. 1974), 11 CLB 
(a 
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§ 16.05. Airplane passengers 

Court of Appeals, 10th Cir. The rationale 
of the “automobile exception” in deter- 
mining “exigent circumstances” in war- 
rantless search cases, extends with equal 
force to airplanes which, if anything, are 
even more mobile than automobiles. 
United States v. Sigal, 500 F.2d 1118 
(1974), cert. denied, 11 CLB 230. 


§ 18.00. Exigent circumstances 
Indiana See Ludlow v. State, 314 N.E.2d 
750 (1974), 11 CLB 107, CLD § 9.40. 


MOTIONS TO SUPPRESS 


§ 20.00. Standing 

Court of Appeals, 5th Cir. Defendant 
had no standing tg challenge the validity 
of a search of a vehicle leased to a person 
hired by him to transport marijuana, even 
though defendant had paid the rental 
company for the lease of the vehicle. “The 
search was not against [defendant]; there 
was no defalcation as to him. . . . In addi- 
tion, there was no showing whatever that 
[defendant] had a reasonable expectation 
of privacy with respect to the . . . vehicle.” 
United States v. McConnell, 500 F.2d 347 
(1974), appeal pending, 11 CLB 93. 


Court of Appeals, 9th Cir. While defen- 
dant had the right to challenge a border 
search of his female companion’s vaginal 
cavity with respect to a count charging 
him with possession of heroin with intent 
to distribute, he did not have similar 
standing to challenge that search with 
respect to a count charging him with 
illegal importation of heroin. While pos- 
session at the time of the border search 
was an essential element of the crime 
charged under the first count, possession 
was not an essential element of the crime 
of illegal importation. United States v. 
Boston, 510 F.2d 35 (1974), 11 CLB 502. 


§ 21.36. Procedure 


Court of Appeals, 9th Cir. Defendants’ 


motion to suppress evidence obtained by 
federal agents during a warrantless search 
was referred to a United States magistrate 
who, after conducting an evidentiary hear- 
ing, recommended suppression. On request 
of the government, the matter was certi- 
fied to a district court judge who, without 
conducting a hearing on his own, set aside 
the magistrate’s finding and denied sup- 
pression. Defendants were convicted and 
they appealed. 

Held, in reversing the convictions, that 
before choosing to disregard the recom- 
mendations of the magistrate, the district 
court “must itself hear the testimony and 
see the evidence before deciding the mo- 
tion,” notwithstanding the absence of a 
statutory requirement therefor. The ra- 
tionale was that the magistrate, in making 
his recommendations, had acted upon 
first-hand observations of the witnesses 
and the evidence. “Permitting the district 
court to simply review dry records or 
listen to tape recordings of the eviden- 
tiary hearing conducted by the magistrate 
would not satisfy the high standards 
which must be set for factual determina- 
tions which by themselves can decide the 
outcome of a criminal trial.” United States 
v. Bergera, 512 F.2d 391 (1975), 11 CLB 
670. 


§ 21.53. Suppression of prior conviction 
record 

New York See People v. Mallard, 358 

N.Y.S.2d 913 (N.Y. Sup. Ct. 1974), 11 

CLB 239, CLD § 52.30. 


FRUITS OF THE POISONOUS TREE 


§ 22.00. Exclusion of evidence as fruit 

of the poisonous tree 
Court of Appeals, 9th Cir. Murder 
weapon, found on defendant’s person dur- 
ing a search incident to arrest for vagran- 
cy under a local ordinance, should not 
have been admitted into evidence at de- 
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fendant’s murder trial where the vagrancy 
statute unconstitutionally permitted arrest 
on mere suspicion. A vagrancy statute 
which, in effect, permits arrest on mere 
suspicion, violates the Fourth Amendment 
by creating a substantive offense without 
incorporating the requirement of probable 
cause. Since the error was not harmless 
beyond a reasonable doubt, the conviction 
would be reversed. Powell v. Stone, 507 
F.2d 93 (1974), 11 CLB 360. 


ELECTRONIC EAVESDROPPING 


§ 22.50. Electronic eavesdropping—in 
general 

“National Security Wiretaps” by John H. 

F. Shattuck, 11 CLB 7 (1975). 


Court of Appeals, D.C. Cir. Although 
provisions of the D.C. Code and 18 U.S.C. 
2518(1)(e) require that applications for 
wiretap authorizations include full disclo- 
sure of “all previous applications” involv- 
ing any of the same persons, facilities or 
places, the government deliberately failed 
to notify the judge who authorized a wire- 
tap that one of the named targets had 
been the subject of a previously autho- 
rized wiretap. In arguing that the evi- 
dence derived from the wiretap should 
not be suppressed, the government pointed 
out that two separate investigations for 
two dissimilar crimes were involved. 
Held, “we are constrained to reject the 
invitation to place such a limiting gloss 
on the clear language” of the statutes. 
Congress, said the court, had intended to 
place “stringent limitations” on wiretap- 
ping and electronic surveillance and did 
not merely, as was contended, intend to 
prevent “judge-shopping” by the govern- 
ment. The court went on to hold that the 
appropriate remedy in such situations was 
suppression and that standing to move for 
suppression of evidence derived from the 
wiretap order was not limited to the per- 
son whose prior targeting had not been 
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disclosed. The sections in question clearly 
gave standing to any “aggrieved person,” 
that is, any person who was a party to 
any intercepted wire or oral communica- 
tion or a person against whom the inter- 
ception was directed. United States v. 
Bellosi, 501 F.2d 833 (1974), 11 CLB 94. 


Court of Appeals, Ist Cir, A grand jury 
witness seeking to challenge the validity 
of court-ordered wiretaps (in order to de- 
velop defenses contemplated by 18 U.S.C. 
2515 and 2518(10)(a) against contempt 
charges for refusa! to answer questions 
following a grant 0° immunity) is entitled 
“to at least a limited challenge which, like 
a declaratory judgment, can clarify his 
rights before he risks sanction.” Where 
the statutory challenge was not merely to 
the facial sufficiency of the court order 
granting authorization, but sought to es- 
tablish the unlawfuiness of interception 
of wiretap evidence or nonconformity with 
the authorization or approval, a mere fa- 
cial viewing of the order by the court 
would not suffice. A balance, however, 
would have to be struck between the in- 
terest of the government in expedition 
and merited secrecy and that of defen- 
dant’s in asserting appropriate defenses. 

Accordingly: “There should be an op- 
portunity for inspection of these limited 
materials: the authorized application of 
the Attorney General or his designate, 18 
U.S.C. § 2516(1), the affidavits in sup- 
port of the court order, the court order 
itself, and an affidavit submitted by the 
government indicating the length of time 
the surveillance was conducted. No evi- 
dence need be provided the defendant for 
the purpose of litigating the issues of truth 
of statements made by affiants or the 
‘minimization’ of federal officials in moni- 
toring conversations. 

“If the government does not object 
upon grounds of harm due to breach of 
secrecy, the defendant is entitled to access 
to these materials in order to develop his 
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defenses. If the government interposes an 
objection on secrecy grounds, the district 
court must determine whether the secret 
information can be successfully deleted 
or summarized and access to the excerpted 
material granted.” In re Lochiatto, 497 
F.2d 803 (1974), 11 CLB 87. 

§ 22.62. —Procedure for suppressing 
fruits of eavesdropping 

Court of Appeals, D.C, Cir. See United 
States v. Bellosi, 501 F.2d 833 (1974), 
11 CLB 94, CLD § 22.50. 


New York In a prosecution for posses- 
sion of incendiary bombs, defense co- 
counsel alleged that her phone had been 
tapped and that cross-examination of a 
defense witness concerning an “Anar- 
chist’s Cookbook” and a summation ref- 
erence to a “Sister Annmarie” necessarily 
derived from such a tap. She asserted 
that her only mention of Sister Annmarie 
had occurred during a phone conversa- 
tion on the previous day with a priest. 

Held, that the allegations were too 
vague, conclusory, unsupported, and spec- 
ulative to warrant an evidentiary hearing. 
The State’s denial and the court’s perusal 
of the prosecutor's file for evidence of 
eavesdropping — which revealed none — 
coupled with the court’s offer to instruct 
the jury to disregard the question about 
the “Anarchist’s Cookbook,” sufficiently 
met the allegations. 

However, because of the gravity of such 
allegations and in order to facilitate dis- 
positions at future trials, the court stated 
the following guidelines: 

“Initially, at least, the defendant should 
have the burden of coming forward with 
the facts which reasonably lead him to 
believe that he or his counsel have been 
subjected to undisclosed electronic surveil- 
lance. The defendant's allegation should 
be reasonably precise and should specify, 
insofar as practicable, the dates of sus- 
pected surveillance, the identity of the 
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persons and their telephone numbers, and 
the facts relied upon which allegedly link 
the suspected surveillance to the trial pro- 
ceedings. ... 

“Upon a sufficient showing, it is then 
incumbent upon the People to affirm or 
deny the allegations. . .. The People’s affi- 
davit should be reasonably specific, com- 
prehensive and forthright. By way of ex- 
ample, it should specify the appropriate 
local, State and, if applicable, Federal 
law enforcement agencies contacted to de- 
termine whether electronic surveillance 
had occurred, the persons contacted, the 
substance of the inquiries and replies, and 
the dates of claimed surveillance to which 
the inquiries were addressed. ... If ap- 
propriate, and this is a matter addressed 
to the sound discretion of the trial court, 
a hearing may be conducted during trial.” 
People v. Cruz, 34 N.Y.2d 362, 357 N.Y.S. 
2d 709 (1974), technical modification 
made 361 N.Y.S.2d 641 (1974), 11 CLB 
107. 


§ 22.65. Disclosure of conversations 
overheard 

Court of Appeals, 9th Cir. Defendants 
were unnamed in the original wiretap 
authorizations obtained by the govern- 
ment in connection with gambling opera- 
tions but were subsequently “overheard” 
during implementation of the wiretaps. 
18 U.S.C. 2518(8)(d) provides in part 
that 


“not later than ninety days after the 
filing of an application for an order of 
approval .. . which is denied or the 
termination of the period of an order 
or extensions thereof, the issuing or 
denying judge shall cause to be served, 
on the persons named in the order or 
the application, and such other parties 
to intercepted communications as the 
judge may determine in his discretion 
that is in the interest of justice, an in- 
ventory which shall include notice — 
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“(1) the fact of the entry of the order 
or the application; 


“(2) the date of the entry and the 
period of authorized, approved or dis- 
approved interception, or the denial of 
the application; and 


“(3) the fact that during the period 
wire or oral communications were or 
were not intercepted.” 


The government neglected to provide 
the issuing judge with the names of these 
defendants. The defendants were sub- 
sequently indicted. 

The Ninth Circuit held that unnamed 
but overheard parties are constitutionally 
entitled to inventory notice, irrespective 
of omissions in the Act, which must be 
given “promptly after the decision to ob- 
tain an indictment has been made.” In the 
instant case, moreover, the government's 
failure to provide the issuing judge with 
“even a general description” of the defen- 
dants was clearly a violation of Section 
2518(8)(d). Nevertheless, the appellate 
court declined to pass upon the question 
of suppression, remanding to the district 
court for reconsideration in the light of 
criteria set forth in the opinion. 

Henceforth, however, while precise 
identification of each party to an inter- 
cepted communication would not be re- 
quired, “we feel justified in imposing upon 
the [government] the duty to classify all 
those whose conversations have been in- 
tercepted, and to transmit this information 
to the judge.” United States v. Chun, 503 
F.2d 533 (1974), 11 CLB 231. 


§ 22.68. —Minimization requirement— 
standing to challenge 

Court of Appeals, 7th Cir. Defendant 
had no standing to require the court to 
hold a hearing to determine whether the 
government violated the minimization re- 
quirement in the wiretap order. The Sec- 
ond Circuit has held that only a subscriber 
to a telephone has such standing. “A more 


liberal interpretation of the statutory pur- 
pose would suggest that Congress also 
intended to protect the privacy interests 
of members of the subscriber’s family, 
possibly other regular users of the tele- 
phone, and conceivably any casual caller 
engaging in innocent conversations.” But 
defendant did not fit any of these descrip- 
tions. He was a party to three long con- 
versations with the subscriber, each of 
which related to the heroin transactions 
which were the specific target of the inter- 
cept order. Accordingly, his rights were 
not infringed even if the government 
failed to carry out its obligation to min- 
imize. United States v. Ramsey, 503 F.2d 
524 (1974), 11 CLB 232. 


§ 22.70. Nonmechanical eavesdropping 
Florida Shortly before the disappear- 
ance of the murder victim, a “nosy” co- 
employee of the victim secretly picked up 
an extension phone at their place of work 
and eavesdropped upon a conversation 
between the victim and a man (whom 
the coworker later identified as the vic- 
tim’s estranged husband) setting up a 
meeting between them. The coworker’s 
testimony concerning the overheard con- 
versation was admitted in evidence, over 
defendant’s objection, to counter his de- 
fense of alibi. A Florida statute made it 
a criminal offense for any person to will- 
fully intercept any wire or oral commu- 
nication through the use of any electronic, 
mechanical, or other device. “Electronic, 
mechanical, or other device” was defined 
to mean any device or apparatus which 
can be used to intercept a wire or oral 
communication other than “any telephone 

. . instrument . . . furnished to the sub- 
scriber or user . . . being used by the sub- 
scriber or user in the ordinary course of 
its business.” 

Held, in reversing the conviction, that 
a telephone extension used without autho- 
rization or consent to surreptitiously over- 
hear a private telephone conversation was 
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not used in the ordinary course of busi- 
ness. The interception was, therefore, ille- 
gal, and under Florida law such illegally 
obtained information was not admissible 
in evidence. Horn v. State, 298 So. 2d 194 
(Fla. App. 1974), 11 CLB 100. 


E. SELF-INCRIMINATION 
NONTESTIMONIAL ASPECTS 


§ 23.00. Silence as an admission 
Oklahoma Defendant was charged with 
armed robbery. At the trial, her parents 
offered alibi testimony. When defendant 
took the stand in her own behalf, she was 
subjected, over defense objection, to cross- 
examination concerning her failure and 
the failure of her parents to come forward 
and make a statement prior to trial. On 
closing argument, the prosecutor was per- 
mitted, again over defense objection, to 
maintain that it was unlikely that the 
parents of an innocent person “would lay 
back” until the time of trial before active- 
ly seeking to exonerate her. 

Defendant’s conviction was reversed on 
the ground that the cross-examination and 
closing argument of the prosecutor con- 
cerning defendant’s silence constituted 
“fundamental error.” The defendant, said 
the court, “had a clear constitutional right 
to remain silent from the moment she 
became a suspect.” 

A dissenting judge maintained that, by 
taking the stand, defendant had fully 
waived her constitutional right to remain 
silent. Buchanan v. State, 523 P.2d 1134 
(Okla. Crim. App. 1974), 11 CLB 103. 


§ 23.06. Presumption of possession 
with intent to deliver 

Michigan A _ provision of Michigan's 
Controlled Substances Act making posses- 
sion of more than two ounces of marijuana 
prima facie evidence of possession with 
intent to deliver was held unconstitutional 
as a violation of defendants’ Fifth Amend- 
ment right not to testify. The rationale 


was that since the statutory presumption 
forced the jury to draw an inference as to 
“intent,” defendants would be compelled 
to take the stand in order to effectively 
rebut the compulsory inference. 

The court also held that another, equal- 
ly persuasive, reason for concluding that 
the two-ounce presumption rule was un- 
constitutional was that it violated the due 
process clause of the Fourteenth Amend- 
ment. It provided no rational connection 
between the proven fact (possession of 
two ounces of marijuana) and the pre- 
sumed fact (intent to deliver) in light of 
today’s “common experience.” People v. 
Serra, 223 N.W.2d 28 (Mich. App. 1974), 
11 CLB 370. 


§ 23.15. Urine samples 

Iowa Defendant, charged with driving 
while intoxicated, objected to the intro- 
duction of a urine analysis report that 
was based on a first urine sample on the 
ground that it was “not the best evidence” 
because a second specimen would provide 
“better and more reliable evidence.” De- 
fendant’s motion to suppress all testimony 
regarding the urine sample and laboratory 
analysis was predicated upon the theory 
that standard medical procedure requires 
discarding the first urine voidance and 
taking a subsequent sample because the 
first is inaccurate for alcohol content test- 
ing purposes. 

Held, the report was admissible not- 
withstanding the concession by the state’s 
medical expert that “a more accurate eval- 
uation could be achieved if an individual 
were to first empty the bladder, wait a 
half hour, then give a specimen to be used 
in determining the blood alcohol con- 
tent.” Noting that the expert did not say 
a test based on the first sample would be 
inaccurate or lead to an erroneous chem- 
ical analysis, the court held that even if it 
assumed that defendant’s objection was 
applicable, it still remained that any de- 
ficiency demonstrated by the testimony 
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“went to the weight to be accorded the 
test result rather than its admissibility.” 
In any case, concluded the court, the per- 
tinent statute made no provision for the 
taking of a delayed urine sampie, and it 
was not for the court to read such mean- 
ing or legislative intent into the statute. 
State v. Prouty, 219 N.W.2d 675 (1974), 
11 CLB 95. 


§ 23.20. Fingerprints 
Washington Convicted defendant as- 
serted that compelling him to submit to 
being fingerprinted before the jury in both 
the trial and the subsequent habitual crim- 
inal proceeding violated his Fifth Amend- 
ment right to remain silent and unneces- 
sarily portrayed him as a criminal. 
Affirming the conviction, the court held 
there was no error. The privilege against 
self-incrimination offered no protection 
against compulsion to submit to finger- 
printing. “Mere fingerprinting of an ac- 
cused in open court is not an act so in- 
flammatory and prejudicial as to consti- 
tute a denial of due process. . . . In the 
instant case, the issue of defendant’s iden- 
tity was challenged at every pertinent pro- 
ceeding. The fingerprinting of defendant 
in open court was proper to establish that 
identity.” State v. Anderson, 528 P.2d 1003 
(Wash. App. 1974), 11 CLB 376. 


§ 23.45. Drunk driving tests 

“Refusal to Take Breathalyzer Test — 
Rebutting Adverse Presumption” by Mil- 
ton Argeriou, 11 CLB 350 (1975). 


New York Since a nonexpert police offi- 
cer administers a breathalyzer test, the 
state may not sustain a conviction for driv- 
ing while intoxicated where it fails “to 
submit additional proof by testimony that 
the ampoule and the photometer are in 
working order.” The testimony of the test- 
ing officer that the machine had not been 
calibrated for more than six months and, 
further, that the machine was constantly 
left on at the troop barracks and never 


turned off, raised a reasonable doubt in 
the court’s mind as to the reliability of 
the machine. Constant operation might 
well have affected the accuracy of the 
photometer. The state, furthermore, was 
remiss in failing to show that the ampoules 
used in the breathalyzer were of the prop- 
er kind and mixed in the proper propor- 
tions. 


“This court takes judicial notice of the 
fact that the chemical solution tends to 
lose its strength over a period of time 
and is subject to chemical changes 
making the solution unreliable particu- 
larly if it is light struck... . No proof 
was offered that there was a random 
sampling of a particular lot of ampoules 
at a particular time to show that they 
were optically correct or that they con- 
tained the correct chemical solution in 
the proper quantity. This court holds 
that there must be reasonable proof of 
the reliability of the reference solution 
and the accuracy of the breathalyzer 
itself.” 


Since such proof was totally lacking, 
the conviction must be reversed and the 
information dismissed. People v. Todd, 
360 N.Y.S.2d 754 (1974), 11 CLB 372. 


North Carolina A North Carolina statute 
provided that the person authorized to 
administer a breathalyzer test must advise 
the person arrested that (1) he has a right 
to refuse to take the test; (2) refusal will 
result in revocation of his driving privilege 
for six months; (3) he may have a qual- 
ified person of his own choosing admin- 
ister a chemical test or tests in addition 
to any administered by the law enforce- 
ment officer; and (4) he has the right to 
call an attorney and select a witness to 
view for him the testing procedures, with- 
in thirty minutes from the time he is 
notified. 

In the instant case, the officer who ad- 
ministered the test testified that he advised 
the defendant of his rights, except the 
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record was silent as to whether he advised 
defendant of his right to have an addi- 
tional test administered by a qualified 
person of his own choosing. The failure 
of the state to establish that defendant 
was accorded this statutory right rendered 
the results of the breathalyzer test inad- 
missible in evidence, and its admission 
over objection constituted prejudicial 
error. State v. Fuller, 209 S.E.2d 805 
(1974), 11 CLB 372. 


Ohio See State v. Urrego, 322 N.E.2d 
688 (Ohio App. 1974), 11 CLB 511, CLD 
§ 80.62. 


Oregon Under Oregon’s Implied Con- 
sent Law, a blood test of a driver may be 
taken where the person “expressly con- 
sents” to such test. Although it was clear- 
ly shown at the suppression hearing that 
defendant, charged with negligent homi- 
cide, had not consented but in fact had 
objected to the sample being taken, the 
evidence was admitted and defendant was 
convicted. An appellate court upheld the 
conviction, findng that the results of the 
blood test had been properly admitted 


since defendant had not “expressly re- 
fuse[d]” to have a test administered. The 
Oregon Supreme Court reversed, saying 
that express refusal and express consent 
could not be equated with one another. 
State v. Stover, 531 P.2d 258 (1975), 11 
CLB 512. 


§ 23.47. Identifying confederates 
Court of Appeals, 5th Cir. At the time 
of sentence, the court clearly indicated its 
distaste for defendant’s lack cf coopera- 
tion in identifying his confederates in a 
drug conspiracy, and gave defendant to 
understand that it would not consider a 
lesser sentence until defendant cooperated 
with the authorities in bringing others in- 
volved in the conspiracy to justice. 
Vacating the sentence, the Fifth Cir- 
cuit held this result was mandated by 
F::th Amendment considerations and, 


therefore, declined to align itself with the 
differing views of the Second, Seventh, 
and Ninth Circuits. Its rationale was that 
requiring a convicted defendant to “sing” 
was tantamount to extracting from him 
an admission of guilt in disregard of his 
constitutional right to continue to remain 
silent and to maintain his innocence. Said 
the court: 


“When it has been made to appear that 
longer sentences have been imposed by 
the courts because the defendants re- 
fused to confess their guilt and persisted 
in their claims of innocence we have 
vacated the sentences... . Until now 
we have had no occasion to address 
ourselves to the situation sub judice, 
where the trial court did not ask Rogers 
to directly confess his guilt, but rather 
to ‘sing’ about others involved in the 
conspiracy. But we view this as a 
distinction without a difference.” 


United States v. Rogers, 504 F.2d 1079 
(1974), 11 CLB 365. 


OTHER ASPECTS 


§ 23.92. Basis for asserting privilege 
United States Supreme Court See Man- 
ess v. Meyers, 95 S. Ct. 584 (1975), 11 
CLB 50i, CLD § 85.10. 


§ 23.99. Probation revocation hearing 
testimony—inadmissibility in 
subsequent criminal proceeding 

California See People v. Coleman, 120 

Cal. Rptr. 384, 533 P.2d 1024 (1975), 

11 CLB 674, CLD § 76.20. 


F. SPEEDY TRIAL 


§ 24.02. Cause of delay 

Court of Appeals, D.C. Cir. Thirteen- 
month pretrial incarceration of defendant, 
occasioned solely by court congestion and 
by the failure of the United States attor- 
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ney to comply with Federal Rules of 
Criminal Procedure Rule 46(g), requir- 
ing that district courts be furnished with 
biweekly reports of persons in custody for 
more than ten days, unconstitutionally de- 
prived defendant of his right to a speedy 
trial. In reversing judgment and dismiss- 
ing the case, the District of Columbia 
Circuit noted the “warning” it had given 
to Congress in a 1969 decision regarding 
the congestion problem. Said the court 
now, “Congress has had ample time to 
provide funds to remedy this condition. 
We can no longer ‘accommodate our doc- 
trines’ at the expense of incarcerated de- 
fendants in the hope that additional re- 
sources may some day be made available.” 
United States v. West, 504 F.2d 253 
(1974), 11 CLB 360. 


[Editor's Note: See the Speedy Trial 
Act of 1974, reproduced in Criminal Law 
Bulletin, Vol. 11, No. 2.] 


G. IDENTIFICATION PROCEDURES 


§ 25.01. Showups 
Court of Appeals, 4th Cir. See Patler v. 
Slayton, 503 F.2d 472 (1974), 11 CLB 
228, CLD § 25.30. 


New York Defendant, at the request of 
the police, arrived at the precinct house 
where he was exhibited, alone, to the 
complainant, who identified him as her 


assailant. Holding that the use of the 
showup identification procedure — which 
has been widely condemned — constituted 
a denial of the due process rights of de- 
fendant, the trial court granted a motion 
for a hearing on the issue of the possible 
taint on identification testimony, and sup- 
pressed evidence of the identification at 
the showup. 

Defendant also moved the court for an 
order for a “blank” lineup, which is a line- 
up in which the suspect is not present 
and which precedes the actual lineup. 
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Although acknowledging that a “blank” 
lineup would serve to minimize the inher- 
ent suggestiveness of an ordinary lineup, 
the court nonetheless denied the motion 
as outside the scope of its jurisdiction. 
People v. Guerea, 358 N.Y.S.2d 925 (1974), 
11 CLB 242. 


§ 25.03. Suggestiveness of identification 
procedure 

Kansas Although a 12-year-old rape vic- 
tim’s descriptions of her assailant were 
vague and general—and although be- 
tween the date of the crime and the pre- 
liminary hearing, held four months later, 
she had “obviously discussed the case 
with many people, and in later recount- 
ing the events had difficulty in determin- 
ing whether some details were the prod- 
uct of her independent recollection or the 
suggestion of family, friends or police” — 
her identification testimony was not there- 
by rendered inadmissible. Such consider- 
ations went to the weight and credibility 
of her testimony, not to its admissibility. 
State v. Barry, 533 P.2d 1308 (1975), 11 
CLB 682. 


New York Defendant, charged with sell- 
ing narcotics to a police agent, was denied 
a Wade hearing to determine whether the 
undercover officer’s identification of him, 
without a lineup, to the officer who ar- 
rested him in the police station was 
proper. The lower court, in a pretrial 
hearing, held that an undercover police 
agent was a trained professional who was 
not subject to the sort of station house 
suggestiveness to which a layman might 
fall prey and against which the Supreme 
Court in Wade v. United States, 388 U.S. 
218 (1967), had sought to protect ac- 
cused persons. 

The court further held that a prosecu- 
tor, when confronted by “this special type 
of case,” can avoid the necessity of a 
Wade hearing by submitting an affidavit 
setting forth the circumstances of the ar- 
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rest and identification. A defendant's 
protection against mistaken identification 
by the officer, said the court, was ade- 
quately served by the right cross-exam- 
ination and the power of the court to 
suppress at trial. People v. Anderson 
(N.Y. Ct. Cl), N.Y.LJ., Jan. 23, 1975, 
11 CLB 375. 


New York See People v. Guerea, 358 
N.Y.S.2d 925 (1974), 11 CLB 242, CLD 
§ 25.01. 


§ 25.10. Due process 
New York See People v. Anderson (N.Y. 
Ct. Cl. 1975), 11 CLB 375, CLD § 25.03. 


§ 25.30. Prior identification as affecting 
testimony 

Court of Appeals, 3d Cir. While it is 

proper to allow a government witness to 

testify about his pretrial photographic 


identification of defendant even where 
the witness was, 2s here, unable to make 
an in-court identification, it was “patent- 
ly insufficient” to sustain a conviction 
based upon the witness’ testimony that he 
had selected from a group of photographs 
the one which looked “most like” the 
person who had committed the offense. 
United States v. Keller, 512 F.2d 182 
(1975), 11 CLB 670. 


Court of Appeals, 4th Cir. Defendant, 
suspected of murdering American Nazi 
Party leader Rockwell, was conducted, 
handcuffed, past a bench where an eye- 
witness was seated in the police station. 
Characterizing this as “the worst possible 
kind” of showup identification, and re- 
fusing to permit testimony as to “any 
identification subsequent to that made at 
the police station,” the court, nevertheless, 
permitted the following testimony: 


“Mr. Hassan [Commonwealth’s Attorney]: 
Did there come a time when you made any statement to the police 
officers concerning what you have just described and its relationship 


to any picture or live viewing of [defendant]? 


“Mr. Harrigan ([Defendant’s Attorney]: 


Objection, Your Honor. 
“The Court: The objection is overruled. 
“Mr. Harrigan: Exception. 


“The Witness: 


I had an opportunity to see [defendant] at the police station the same 
day, August 25th. 


“Mr. Harrigan: I object to that, Your Honor. 


“Mr. Hassan: What she told the police. 


“The Court: We just want to know what you told the police officer about your 


impressions of [defendant]. 


“The Witness: At that time I recall seeing — when I say seeing — when I was asked 
if I could make an identification, I said that there wasn’t any con- 
flict in his appearance to the man I had seen, that there was nothing 
about him that conflicted my mental picture of what I had seen 


earlier that day.” 
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Held, in affirming the conviction, that 
by restricting the witness to “resem- 
blanze” rather than “identification” tes- 
timony, the police and prosecution had 
been amply penalized in accordance with 
the “spirit” of Wade and Gilbert. The 
appellate court acknowledged, however, 


that the trial court had “barely skirted 
constitutional error, for if there is a line 
between resemblance and _ identification 
testimony, it is admittedly thin.” Patler v. 
Slayton, 503 F.2d 472 (1974), 11 CLB 
228. 


PART Il—THE CRIMINAL PROCEEDING — FROM 
ARREST TO APPEAL 


A. THE INITIAL STAGES 


§ 30.00. Arrest 

Court of Appeals, 2d Cir. See United 
States v. Toscanino, 500 F.2d 267 (1974), 
11 CLB 85, CLD § 55.60. 


§ 30.03. Probable cause to arrest 

Court of Appeals, 8th Cir. Even assum- 
ing that the sole basis for defendant’s 
warrantless arrest for transportation of 
stolen securities was an informer’s false 
tip (subsequently proven to be untrue at 
trial by the informer’s own testimony ) that 
he had seen the stolen securities in defen- 
dant’s possession, the arrest and incidental 
search were valid, absent any showing of 
fraud or deceit on the part of the law 
enforcement officials involved. Probable 
cause to arrest would not be defeated 
because an informant was later proven to 
have lied where the affidavit in the post- 
arrest complaint accurately represented 
what was told by him. United States v. 
Garofalo, 496 F.2d 510 (1974) cert. 
denied, 11 CLB 92. 


§ 30.05. Jurisdiction 

Court of Appeals, 5th Cir. Illegal kid- 
napping of defendant in narcotics case 
from his homeland in Venezuela into the 
United States by federal agents did not 
defeat the court’s jurisdiction over him 
notwithstanding his contentions that his 
forcible abduction violated the federal 
Kidnapping Act, the treaty between the 


United States and Venezuela, and the 
United Nations Charter, “thereby depriv- 
ing him of due process and Fourth 
Amendment guarantees.” 

Said the court: “In United States v. 
Winter, 509 F.2d 975 (5th Cir. 1975) and 
United States v. Herrera, 504 F.2d 859 
(5th Cir. 1974), we considered conten- 
tions similar to those now being asserted 

. . and held that under present Supreme 
Court decisions, as well as decisions of 
this court, these arguments lack merit.” 
United States v. Quesada, 512 F.2d 1043 
(1975), 11 CLB 672. 


§ 32.90. Remission of forfeitures— 
forfeiture of bail 

Court of Appeals, 5th Cir. See United 

States v. Logan, 505 F.2d 35 (1974), 11 

CLB 235, CLD § 82.63. 


§ 33.00. Arraignment and preliminary 
hearing 

United States Supreme Court A federal 
district court determined that a Florida 
procedure, whereby a person arrested 
without a warrant and charged by pros- 
ecutor’s information could be detained 
for an extended pretrial period without a 
judicial determination of probable cause 
for such detention, violated the Fourth 
Amendment. The district court went on 
to hold that the Fourth Amendment re- 
quired a judicial determination of prob- 
able cause in all such cases by means of 
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an adversary hearing in which the ac- 
cused would be entitled to all adversary 
safeguards. The court of appeals affirmed. 

The United States Supreme Court, af- 
firming in part, held that the Fourth 
Amendment “requires a [prompt] judicial 
determination of probable cause as a pre- 
requisite to extended restraint on liberty 
following arrest.” 

The Court held, however, that the 
Fourth Amendment did not require that 
the state provide for full adversary pro- 
ceedings where the sole function of such 
a determination was to assess probable 
cause to detain the arrested person pend- 
ing further proceedings. 

In view of the limited function and 
nonadversarial character of the proceed- 
ing, it would not be deemed a “critical 
stage” of prosecution requiring appoint- 
ment of counsel for indigents. Gerstein v. 
Pugh, 95 S. Ct. 854 (1975), 11 CLB 499. 


Michigan Felony defendant was granted 
a new trial upon the ground that his 
guilty plea had been improperly accepted. 
The prosecutor filed a new felony infor- 


mation and the matter was set down for 
trial. Defense counsel’s motion to remand 
for a preliminary examination was denied 
by the trial court on the ground that de- 
fendant had waived examination on the 
prior information. The case proceeded to 
trial, and defendant was convicted. 

Held, the trial court did not abuse its 
discretion in refusing to remand for a pre- 
liminary examination. The sole fact that 
a new information was filed did not auto- 
matically entitle defendant to a prelimi- 
nary examination. All the statute required, 
said the court, was that a defendant be 
allowed examination upon the particular 
offense charged. Once an examination is 
had or is waived on that charge, the 
statute is satisfied. Accordingly, continued 
the court, 


“[Blecause the new information con- 
tained only a charge identical to that 


contained in the first information, the 
defendant was not entitled to a prelim- 
inary examination on the new informa- 
tion filed.” 


As to the question of whether the trial 
court should have allowed defendant to 
withdraw his prior waiver of a prelimi- 
nary examination, the court was of the 
opinion that it would not have greatly 
inconvenienced the judicial system to 
have granted defendant’s request and “it 
would have been better to do so,” but it 
held that the justifications asserted by the 
defendant for withdrawal of his waiver 
were not sufficient to warrant reversal. 
People v. Skowronek, 226 N.W.2d 74 
(Mich. App. 1974), 11 CLB 514. 


§ 33.63. Grand jury proceedings— 

indictment and information 
Oklahoma The trial court did not err in 
allowing codefendant to testify against 
defendant in a murder case when his 
name had not been properly endorsed on 
the information as a witness. The appear- 
ance of codefendant’s name on the face 
of the information “answers every re- 
quirement of the law and any defendant 
is put on notice that a named codefen- 
dant may testify against him at trial.” 
Breedlove v. State, 525 P.2d 1254 (Okla. 
Crim. App. 1974), 11 CLB 95. 


B. PRETRIAL PROCEEDINGS 


PRETRIAL MOTIONS 


§ 34.20. Motions addressed to indictment 
or information—sufficiency of 
indictment 


Mississippi Where a Mississippi statute 
made it unlawful to possess a controlled 
substance with intent to manufacture or 
deliver, but failed to mention with in- 
tent to sell, the conviction, as charged 
under an indictment alleging possession 
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with intent to sell, must be reversed. 
Since another provision simply proscribed 
possession of any controlled substance, 
the indictment did in fact charge a crime. 
The words “with intent to sell,” however, 
were surplusage and should have been 
stricken from the indictment as inflam- 
matory and prejudicial if brought to the 
attention of a jury. Schloder v. State, 310 
So. 2d 721 (1975), 11 CLB 683. 


New York See People v. James, 361 
N.Y.S.2d 255 (N.Y. Dist. Ct. 1974), 11 
CLB 382, CLD § 81.43. 


§ 34.22. —Motions raising legal 
defenses 

United States Supreme Court See United 

States v. Nixon, 94 S. Ct. 3090 (1974), 11 

CLB 77, CLD § 51.10. 


§ 34.23. —Dismissing indictment 
New York A New York statute provided 
that a superior court could dismiss any 
count of an indictment where it found 
that the evidence before the grand jury 
was not legally sufficient to establish 
either the offense charged or any lesser 
included offense. Another subdivision of 
the statute provided that upon the dis- 
missal of a count, the court had discre- 
tion to authorize the state to resubmit 
the dismissed charge to the grand jury. 
Held, the statutory authority granted 
to the court to authorize resubmission 
referred only to a dismissal and did not 
encompass a reduction of a count to a 
lesser included offense. Hence, the trial 
court lacked authority to authorize re- 
submission to the grand jury of the sec- 
ond count of an indictment charging a 
felony which was not dismissed, but 
rather was reduced to the lesser included 
misdemeanor offense. People v. Kent, 367 
N.Y.S.2d 153 (1975), 11 CLB 683. 


§ 34.40. Injunctive relief 
United States Supreme Court In Younger 
v. Harris, 401 U.S. 37, 91 S. Ct. 746, the 
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Court, reaffirming “the fundamental pol- 
icy against federal interference with state 
criminal prosecutions,” held that in the 
absence of bad faith or harassment, or 
other “exceptional circumstances” creat- 
ing a threat of irreparable injury “both 
great and immediate,” a federal court 
must not intervene by way of either in- 
junction or declaratory judgment in a 
pending state criminal prosecution. 

In the instant case, a New Jersey 
Municipal Court Justice had refused to 
testify, on grounds of self-incrimination, 
before a state grand jury investigating 
corruption in office. He was, thereafter, 
called to a meeting before members of 
the State’s Supreme Court where he was, 
allegedly, interrogated in the presence of 
a deputy attorney general concerning the 
subject matter of the grand jury investi- 
gation, and was also sharply questioned 
about the propriety of his invoking the 
privilege. Assertedly fearing the loss of 
his judgeship and membership in the bar, 
he agreed to waive his privilege against 
self-incrimination and testify in full. He 
did testify before the grand jury, denying 
any improper involvement in the episode 
under investigation. He was subsequently 
indicted for conspiracy to obstruct justice, 
obstruction of justice, compounding a 
felony, and false swearing. Thereafter, he 
commenced a federal action to perma- 
nently enjoin New Jersey officials from 
proceeding with the prosecution on the 
grounds that his grand jury testimony had 
been coerced and that, in view of the 
significant involvement in this coercion 
of the members cf the New Jersey Su- 
preme Court, it was impossible for hii to 
receive a fair trial in the state court 
system. 

The district court dismissed the com- 
plaint under the principles of Younger v. 
Harris. The Third Circuit, reversing, held 
that while it would be “inappropriate,” to 
permanently enjoin the state criminal 
prosecution, it would remand for an evi- 
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dentiary hearing and entry of a declara- 
tory judgment on the question whether 
defendant’s grand jury testimony should 
be admitted into evidence at state crim- 
inal trial. Both sides sought review. 


The United States Supreme Court 
vacated the judgment of the Court of Ap- 
peals and, affirming the district court’s dis- 
missal of the complaints, held that New 
Jersey’s judicial rules (permitting a de- 
fendant to disqualify a particular judge 
and mandating disqualification whenever 
there is any reason “which might preclude 
a fair and unbiased hearing and judgment, 
or which might reasonably lead counsel or 
the parties to believe so”), sufficiently 
guaranteed that defendant would not be 
denied due process of law in the state 
trial or appellate process. New Jersey 
Supreme Court Justices, including the 
chief justice, who had participated in the 
meeting with defendant were no longer 
members of the court. 


In rejecting the Third Circuit’s view 
that declaratory relief was in order be- 
cause federal factfinding on the narrow 


issue (of the admissibility of defendant’s 
grand jury testimony) would free the 
New Jersey Courts from even the ap- 
pearance of partiality, the Court held 
that the “basic policy against federal in- 
terference with pending state prosecu- 
tions would be frustrated as much by the 
declaratory judgment procedure as it 
would be by the permanent injunction” 
sought by defendant. Kugler v. Helfant, 
95 S. Ct. 1524 (1975), 11 CLB 661. 


§ 35.20. Discovery—identity of 
itnesses 

Court of Appeals, 8th Cir. In a footnote 
to a case primarily involving other issues, 
the Eighth Circuit rejected the govern- 
ment’s position (then consistently fol- 
lowed by district courts) that it was re- 
quired to disclose on motion only the 
names of informants who would not be 
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called at trial. The government had re- 
lied on prior decisions which had found 
“after the fact that any prejudice to the 
defendant had been cured by the infor- 
mant’s production and availability for 
cross-examination at trial.” Noting that 
the practice went contrary to the rule 
established in Roviaro v. United States, 
353 U.S. 53, 77 S. Ct. 623 (1957), the 
Eighth Circuit said: “These cases do not 
stand for the proposition that the govern- 
ment may withhold names of participat- 
ing informants so long as it intends to 
call them at trial. Nor do they stand as 
an invitation to trial courts to routinely 
deny defendants access to the names and 
addresses of informants prior to trial on 
the theory that the error may be cured by 
making the informant available at trial. 
A finding of no prejudice in a particular 
case ought never be construed as an in- 
vitation to deliberate error in the future.” 
United States v. Norton, 504 F.2d 342 
(1974), 11 CLB 361. 


§ 35.50. —Records, films, tape 
recordings, etc. 

United States Supreme Court See United 

States v. Nixon, 94 S. Ct. 3090 (1974), 11 

CLB 77, CLD § 51.10. 


Court of Appeals, D.C. Cir. The defen- 
dant in a murder case raised the issue of 
self-defense. Her attorney —under the 
mistaken belief that the victim’s prior 
convictions were inadmissible to prove 
self-defense where it could not be shown 
that the person accused of the homicide 
had been aware of them — failed to ini- 
tiate a search for any such prior record 
despite her having been advised by wit- 
nesses during pre-trial interviews that the 
victim might, in fact, have been arrested 
and convicted in the past for violent 
crimes. Apparently, there was an informal 
stipulation with the prosecution to pro- 
vide the defense with all discoverable 
material. Defense counsel, however, never 
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made a formal request for discovery, nor 
did the prosecution advise the defense of 
the deceased’s criminal record. 

Held, in reversing the conviction, that 
it was a “long-recognized rule” in self- 
defense cases, that evidence of the de- 
ceased’s past violent acts was admis- 
sible as relevant to the issue of determin- 
ing who the aggressor was, and that it 
was irrelevant that defendant did not 
know about the character of the deceased. 

The court went on to hold that defense 
counsel's failure to formally request dis- 
closure of evidence favorable to the ac- 
cused “does not foreclose further inquiry 
into the possibility of unfairness to ac- 
cused.” Said the court in this connection: 


“Most courts faced with Brady chal- 
lenges to convictions have examined 
various factors in the cases actually 
before them — including the diligence 
of defense counsel, the presence or 
absence of prosecutorial culpability, 
and the materiality of the undisclosed 
evidence — in arriving at their conclu- 
sions. . . . No clear consensus exists 
among the courts on the question of 
whether, in the absence of prosecutorial 
misconduct, a defense request is neces- 
sary to trigger the prosecution’s duty to 
reveal possibly exculpatory information 
in its possession.” 


In making this determination, the court 
continued, “the materiality of undis- 
closed evidence is a much more significant 
factor than prosecutorial misconduct or 
defense negligence.” In the instant case, 
involving a homicide by stabbing with 
the deceased’s own knife, his convictions 
for two knife-related crimes were suffi- 
ciently material and important to the 
question of defendant’s guilt or innocence 
to overcome any lack of diligence on the 
part of her trial counsel. United States v. 
Agurs, 510 F.2d 1249 (1975), 11 CLB 
668. 


§ 35.60. —Motion to produce—duty to 
follow up 

Mississippi Thirteen days before trial, 
defense counsel filed a motion to produce 
(for analysis) a sample of the controlled 
substance allegedly illegally sold by de- 
fendant. This motion, however, was not 
brought to the attention of the trial judge 
until the day of trial, at which time it 
was granted and a sample supplied. De- 
fendant was convicted and, on appeal, 
the lateness of this procedure was as- 
signed as error. Affirming the conviction, 
the court said: 

“A trial judge is not charged with 
knowledge of every paper filed with the 
court clerk. It is not the duty of the. 
judge, ex mero motu, to search out and 
bring up such matters. On the other hand, 
the affirmative duty rests upon a party 
filing a motion to follow up this action by 
bringing it to the attention of the judge 
and by requesting a hearing upon it... . 
This delay, in the absence of any showing 
of diligence on the part of [defendant] in 
bringing the motion to the attention of 
the trial judge, or of any refusal on his 
part to hear it, must be charged to [de- 
fendant].” 

It was further held that defendant's 
motion for a new trial on the ground that 
the sample was given to him too late to 
be of any practical value was properly 
denied where it was not shown at the 
time of hearing on the motion that “(1) 
an analysis had been obtained which 
showed that the substance was other than 
that testified to by the state analyst or (2) 
diligent effort had been made to obtain 
an analysis before presenting the motion 
for a new trial and that [defendant] had 
been unable to obtain one.” Dyer v. State, 


300 So. 2d 788 (1974), 11 CLB 240. 


§ 36.00. Severance 

Arkansas See Kerr v. State, 512 S.W.2d 
13 (1974), cert. denied, 11 CLB 105, 
CLD § 8.00. 
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§ 36.05. Suppression of prior conviction 
record 

New York See People v. Mallard, 358 

N.Y.S.2d 913 (N.Y. Sup. Ct. 1974), 11 

CLB 239, CLD § 52.30. 


GUILTY PLEAS 
(also nolo contendere ) 


§ 37.00. Plea bargaining 

“Plea Bargaining: Guidelines for the 
Manhattan District Attorney’s Office” by 
Richard H. Kuh, 11 CLB 48 (1975). 


Court of Appeals, 4th Cir. Defendant’s 
guilty plea to the charge of possession of 
stolen mail matter was made pursuant to 
a plea bargain. At the time of sentencing, 
the following colloquy took place: 


“Prosecutor: Well, Your Honor, in light 
of the plea bargaining agreement, the 
Government at this time is recommending 
three years’ incarceration, and we also 
recommend that if possible the Defendant 
be incarcerated at the Lorton Reforma- 
tory in Virginia. 

“The Court: Why? 

“Prosecutor: Well, Your Honor, that 
was part of the plea bargaining. 

“The Court: Not because you believe 
in itP 

“Prosecutor: Well, Your Honor, I do 
have some problems with that, anyhow, 
but that is the way I understand it. 

“The Court: Anything else? 

“Prosecutor: Nothing further.” 


The district court thereupon sentenced 
defendant to four years’ imprisonment, 
expressly declining to have defendant in- 
carcerated at the reformatory. 

Vacating the sentence and remanding 
to a different judge, the court of appeals 
held that the plea bargain agreement had 
been breached. What induced defendant's 
guilty plea was “the promse that an Assis- 
tant United States Attorney would make 


a recommendation on sentencing.” The 
reasons for the prosecutor's “halfhearted- 
ness in presenting the recommendation” 
were irrelevant. “The test established to 
be applied by us is thus an objective one 
—whether the plea bargain agreement 
has been breached or not — irrespective 
of prosecutorial motivations or justifica- 
tions for the failure in performance. We 
hold that it was.” United States v. Brown, 
500 F.2d 375 (1974), 11 CLB 90. 


Wisconsin See Birts v. State, 228 N.W.2d 
351 (1975), 11 CLB 675, CLD § 37.80. 


§ 37.03. Plea to lesser included offense 
South Carolina Defendant, charged with 


_ driving while under the influence of in- 


toxicating liquors, was allowed to plead 
guilty instead to the reduced offense of 
reckless driving. Later that day, the 
magistrate wrote defendant a letter in- 
forming her that he had been in error in 
accepting the guilty plea to reckless driv- 
ing and further informing her that the 
charge of driving under the influence of 
intoxicants would be set for retrial. She 
appealed. 

The South Carolina Supreme Court 
held that reckless driving was not a lesser 
offense included within the offense of 
driving while under the influence of in- 
toxicants, but that the two were separate 
and distinct offenses, each involving nec- 
essary elements of proof not included in 
the other. Since, in the instant case, no 
uniform traffic ticket had been issued 
charging defendant with reckless driving, 
and since an accused cannot waive com- 
pliance with statutory requirements es- 
sential to a magistrate’s acquiring juris- 
diction of a particular offense, the magis- 
trate had been without jurisdiction to 
accept the guilty plea. The case was re- 
manded for trial on the charge of driving 
while under the influence of intoxicants. 
State v. Fennell, 209 S.E.2d 433 (1974), 
11 CLB 372. 
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Procedure to be followed by 
trial judge in determining 
whether plea should be 
accepted—general duty to 
advise defendant 
Arkansas Although the two dissenting 
justices in Boykin v. Alabama, 395 U.S. 
238, 89 S. Ct. 1709 (1969), had asserted 
that the majority had, in effect, made 
Federal Rule 11 binding upon the states 
as a matter of constitutional law, the 
Arkansas court in the instant case held: 
“we do not construe the Boykin majority 
opinion to be that far-reaching.” The 
United States Supreme Court had, how- 
ever, “unquestionably held that State trial 
judges must determine whether pleas of 
guilty are intelligently and voluntarily 
made, and, further, that such a determina- 
tion cannot be presumed from a silent 
record.” Compliance with the American 
Bar Association’s “Standards Relating to 
Pleas of Guilty” (1968) would go far 
towards achieving that purpose. The 
Standards, however, are not to be con- 
strued as “inflexibly binding, to the let- 
ter, upon the trial courts of this State, 


either retrospectively or prospectively.” 
Byler v. State, 513 $.W.2d 801 (1974), 11 
CLB 240. 


Missouri The failure of the trial court to 
warm defendant, before accepting his 
guilty plea, that it was not bound by any 
plea bargain and that the court alone 
retained the power to sentence defendant 
was “manifest injustice,” requiring defen- 
dant’s sentence and guilty plea to be set 
aside. Since the trial court refused to let 
defendant testify at the hearing on his 
post-conviction motions, the record failed 
to show whether defendant was clearly 
apprised by counsel that the sentence 
was up to the judge. The court found that 
defendant, a young first offender, reason- 
ably relied upon the constant assurances 
of his attorney, the prosecutor, and his 
uncle speaking at the prosecutor’s behest, 


to plead guilty in exchange for the state’s 
recommendation of a lighter sentence. 

There was no indication whatever, said 
the court, “that defendant comprehended 
the trial court’s right to disaffirm the plea 
bargain and reject the prosecutor’s recom- 
mendation.” The court noted that Mis- 
souri law requires that guilty pleas be 
accepted cautiously. While it does not 
require a court to tell defendant what 
sentence it will impose if he pleads guilty, 
the court, however, “does have a duty to 
tell a defendant the court is not bound by 
the state’s recommendation.” State v. 
Bonds, 521 S.W.2d 18 (Mo. App. 1975), 
11 CLB 676. 


§ 37.54. Involuntariness of plea— 
promises 

Missouri See State v. Bonds, 521 S.W.2d 
18 (Mo. App. 1975), 11 CLB 676, CLD 


§ 37.10. 


8 37.70. Motion to withdraw or set aside 
guilty plea—prior to the 
imposition of sentence 

Court of Appeals, 5th Cir. Notwithstand- 

ing the Fifth Circuit’s adherence to the 

general principle that Rule 32(d) of the 

Federal Rules of Criminal Procedure 

“should be liberally construed in favor of 

the accused when a motion is made to 

withdraw a guilty plea before sentence 
is imposed,” the district court did not 
abuse its discretion in denying defendant's 
motion to withdraw his guilty plea where 
defendant made his motion only after his 

brother was sentenced to four years’ im- 

prisonment on his guilty plea to one count 

of a similar indictment (involving viola- 
tion of involuntary servitude and peonage 
statutes). Said the court: 


“To have granted the motion under 
these circumstances would have been to 
permit [defendant] to use the guilty plea 
as a means of testing the weight of the 
potential sentence—a primary policy 
ground for denying plea charges.” 
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Additionally, there was the likelihood 
of substantial prejudice to the prosecution 
since the government, in reliance upon 
the guilty plea, had released and lost 
track of its witnesses. United States v. 
Simmons, 497 F.2d 177 (1974), 11 CLB 
92. 


§ 37.80. —Grounds 

Wisconsin Defendant contended at the 
hearing on his motion to withdraw his 
guilty plea that he would not have pled 
guilty had he known at the time that it 
would affect his mandatory release date 
under a prior conviction. The assistant 
district attorney told the court that he 
would stipulate to that fact, but the 
court refused to accept the stipulation. 
The court later denied the motion based 
on the court’s conclusion that defendant 
had, in fact, understood that the new sen- 
tences would increase his mandatory re- 
lease time. 

The pertinent Wisconsin statute pro- 
vided that no stipulation between the par- 
ties in respect to the proceedings in an 
action or special proceeding “shall be 
binding unless made in court and entered 
in the minutes or made in writing and 
subscribed by the party to be bound 
thereby or by his attorney.” 

The court held that this statute has 
been interpreted to mean that “only oral 
stipulations made in open court during 
trial, taken down by the reporter and 
acted upon by the parties and the court 
are valid and binding.” Furthermore, said 
the court, “as a matter of public policy... 
the trial court’s important role as fact 
finder should not be usurped by the dis- 
trict attorney entering into a stipulation 
on a matter of fact which, in the end, has 
to be determined by the finder of fact.” 

The court went on to conclude that 
even assuming the truth of defendant's 
assertion that he had pled guilty because 
of the alleged misunderstanding of his 
parole rights, “such misunderstanding 


does not render the plea involuntary or 
establish manifest injustice.” Birts v. 
State, 228 N.W.2d 351 (1975), 11 CLB 
675. 


§ 40.15. Guilty plea as waiver of all prior 
nonjurisdictional defects 

United States Supreme Court See Lefko- 

witz v. Newsome, 93 S. Ct. 886 (1975), 

11 CLB 500, CLD § 75.36. 


OTHER PRETRIAL PROCEEDINGS 


§ 41.00. Proceeding to determine 
defendant’s competency to 
stand trial 

Court of Appeals, 9th Cir. Defendant 
was deprived of due process by the 
failure of the trial court to hold hearings 
to determine his competency to stand 
trial and his competency to enter a plea 
of guilty to murder, where there was evi- 
dence that defendant’s plea was ante- 
ceded by a bizarre outburst in the court- 
room, he had been earlier hospitalized for 
mental illness, and he had attempted 
suicide. This was “more than enough 
evidence,” said the court, to raise a rea- 
sonable doubt about defendant’s com- 
petence to stand trial and, a fortiori, his 
competency to plead guilty. 


A trial court is “constitutionally com- 
pelled to hold a hearing, sua sponte, at 
any time that substantial evidence ap- 
pears that a criminal defendant is incom- 
petent to stand trial or to enter a guilty 


plea.” Evidence is “substantial” if it 
raises a reasonable doubt about defen- 
dant’s competency to stand trial. 
Moreover, the state trial court was not 
permitted to weigh that evidence in de- 
termining whether to hold the required 
competency hearing. Nor was the dis- 
trict court permitted to weigh the evi- 
dence before the trial court that the trial 
court itself was forbidden to weigh. Order 
of district court reversed with directions 
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to grant the requested federal habeas 
corpus relief unless the state permits de- 
fendant to withdraw his plea of guilty, 
to plead anew, and to conduct further 
proceedings appropriate under the new 
plea. De Kaplany v. McCarthy, 503 F.2d 
1041 (1974), 11 CLB 226. 


§ 41.40. Removal of case to federal 
court 

United States Supreme Court See John- 

son v. Mississippi, 95 S. Ct. 1591 (1975), 

11 CLB 659, CLD § 85.85. 


C. THE TRIAL 


§ 43.02. Disqualification of trial judge 
Court of Appeals, 5th Cir. In a prosecu- 
tion for misappropriating funds of a fed- 
erally insured bank, the trial judge did 
not abuse his discretion in denying a mo- 
tion to disqualify himself because he had 
attended the first meeting of the creditors 
of defendant bank as a private practi- 
tioner, representing two of the creditors 
before the referee in voluntary bank- 
ruptcy, before his appointment as a fed- 
eral district judge. In the instant case, 
it was not contended that the trial judge 
had a “substantial interest” or was “of 
counsel” to any of the parties in the 
criminal proceeding before him so as to 
necessitate disqualification under 28 
U.S.C. 455. There was no abuse of dis- 
cretion where the judge’s participation at 
the meeting of the creditors was minimal, 
as were the interests of his clients, where 
the matters then testified to did not di- 
rectly relate to or provide the judge with 
knowledge of disputed evidentiary facts 
in the instant case, and where, despite 
his opportunity to have observed the de- 
meanor of the person now accused, there 
was no reasonable basis for inferring that 
he was biased or prejudiced. United 
States v. Seiffert, 501 F.2d 974 (1974), 11 
CLB 87. 


§ 43.20. Absence of defendant or his 
counsel 

Maryland The Sixth Amendment right 
of defendant to be present at every stage 
of trial was not violated by bench and in 
chambers conferences conducted during 
trial recess with opposing counsel, con- 
cerning proper procedure for safeguard- 
ing defendant from impermissible sug- 
gestiveness in submission of a photograph 
to complaining witness for the purpose of 
identifying defendant (who had since 
altered his appearance) as the assailant. 
Such conferences were not stages of trial 
but interruptions of trial “to allow an in- 
vestigation of the legal questions in- 
volved.” In so holding, the court pointed 
out that “there was no involvement of the 
[defendant’s] right to confrontation and 
to assist in cross-examination. ... The in 
camera proceedings bore no reasonable 
substantial relationship to the opportunity 
of the [defendant] to defend; there is no 
showing of anything that [he] could have 
done if he were there and nothing that 
he could have gained; his presence would 
have been useless.” Brown v. State, 325 
A.2d 557 (1974), 11 CLB 238. 


Nebraska A defendant’s personal ab- 
sence from inquiries into a juror’s impar- 
tiality at an in-chambers meeting con- 
ducted during a trial break was not prej- 


udicial where defense counsel was 
present. Moreover, noted the court, the 
impartiality of which the juror was ac- 
cused was in defendant’s favor. State v. 
Nevels, 223 N.W.2d 668 (1974), 11 CLB 
375. 


§ 43.30. Duty of trial court sua sponte 

to order competency hearing 
Court of Appeals, D.C. Cir. Black de- 
fendant, on a rampage, shot and killed 
a white man, who was a total stranger, 
without provocation. Maintaining that in 
killing a white person, he had destroyed 
a “beast” and an “oppressor,” not a “man,” 
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the defendant categorically instructed his 
counsel not ‘to raise the issue of insanity 
as a defense. He was found competent 
to stand trial. After the jury had deter- 
mined that the defendant had, in fact, 
committed the acts charged, the court 
held a hearing to determine whether the 
insanity defense should be raised sua 
sponte and submitted to the jury in a 
bifurcated trial. In accordance with de- 
fendant’s position on the matter, defense 
counsel refused to cross-examine the gov- 
ernment’s psychiatrist or to call expert 
witnesses to testify for the defense. At the 
conclusion of the hearing, the trial judge, 
who was himself a black, noted that de- 
fendant came from a world that white 
psychiatrists and the public at large would 
never understand; that he, the judge, per- 
sonally knew the world from which the 
defendant came, that the defendant was 
not crazy; and, finally, that he would not 
override defendant’s determination not to 
“cop out” before his community. Accord- 
ingly, the court decided not to submit the 
issue of insanity to the jury and sentenced 
the defendant. 

On appeal, however, the defendant al- 
tered his position and contended that the 
judge had erred in this decision. 

The District of Columba Circuit Court, 
holding that the judge had acted improp- 
erly in not conducting a more thorough 
enquiry, notwithstanding his personal 
“feel” of the defendant as a fellow black, 
remanded for a full hearing into all as- 
pects of the insanity question plus a de- 
tailed statement of the judge’s “reasons 
for his own expression of opinion.” The 
appellate court noted further that in sit- 
uations such as these, where defense coun- 
sel may well have its hands tied because 
of the position of the defendant, “the ap- 
pointment and participation of amicus 
counsel may well be the only way to elicit 
such evidence.” 

In so holding, the court upheld its rule 
that where there is sufficient question as 
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to a defendant’s responsibility at the time 
of the crime, that issue must become part 
of the case. Chief Justice Bazelon (who 
had written the opinion of the court), 
however, noted in a separate statement 
that he was deeply troubled by the appli- 
cation of the rule to a situation where a 
defendant, as here, “claims that the insan- 
ity defense denigrates and denies his racial 
and social protest.” United States v. Rob- 
ertson, 507 F.2d 1148 (1974), 11 CLB 506. 


§ 43.45. Right to jury trial 

Michigan Michigan’s constitution ac- 
cords the right to a jury trial “in every 
criminal prosecution.” Defendant was 
charged with violation of a local ordi- 
nance (furnishing alcohol to a minor). 
Upon conviction, she would be subject to 
ninety days in jail and/or a fine. Her time- 
ly request for a jury trial was denied, and 
she appealed. The court rejected the con- 
tention that a jury trial is not required for 
a petty offense and that since violation of 
the municipal ordinance was a_ petty 
offense punishable by a maximum of only 
ninety days in jail, defendant was not 
entitled to a jury trial. Remanding for a 
jury trial, the court said: 


“Where, as here, a defendant is charged 
with violating a municipal ordinance 
which is in terms identical to a section 
of the general criminal legislation of the 
state or where the ordinance authorizes 
incarceration as a permissible sentenc- 
ing alternative, said violation of such 
ordinance is a crime and, therefore, the 
defendant in such criminal prosecution 
is entitled to a jury trial as guaranteed 
by our state constitution.” 


The deprivation of liberty, said the 
court, “is the same regardless of whether 
a piece of legislation is termed a statute 
or a municipal ordinance.” People of City 
of Battle Creek v. Burnett, 223 N.W.2d 
110 (Mich. App. 1974), 11 CLB 374. 
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§ 43.50. Right to waive jury trial 

New York Defendant, charged with 
stealing property, moved to waive a trial 
by jury. The state objected on the ground 
that defendant’s waiver was a bad faith 
“stratagem” to compel severance of his 
case from that of his two codefendants, 
which would subject the state to the ex- 
pense and inconvenience of twice being 
put to its proofs and to other procedural 
disadvantages. 

The provision of the state statute re- 
quiring court approval for a jury trial 
waiver also provided, in pertinent part, 
that the court “must” approve the waiver 
unless “it determines that it is tendered 
as a stratagem to procure an otherwise 
impermissible procedural advantage... .” 

Granting the motion to waive jury trial, 
the court initially noted that even if de- 
fendant’s request could be considered a 
“strategem,” it was a permissible one in 
the absence of evidence of “a corrupt 
agreement between the three [defen- 
dants], or some other evidence which 
clearly demonstates that the application 
for waiver by one is taken for the sole 
purpose of giving one an unequal pro- 
cedural advantage.” 

The court rejected the state’s conten- 
tion that the mere request by defendant 
indicated that he sought an impermissible 
procedural advantage because the natural 
result was a severance and the state would 
be compelled to present its proof in two 
trials. “Our law,” said the court, “permits 
severances and justice is not necessarily 
frustrated because cases are severed. . . . 
The defendant’s right to choose his mode 
of trial outweighs, in the opinion of this 
Court, the prosecutor's additional burden.” 
People v. Pasaro, 358 N.Y.S.2d 827 (1974), 
11 CLB 238. 


§ 43.60. Right to testify—waiver 

Court of Appeals, 9th Cir. Defendant's 
courtroom behavior was so disruptive that 
the trial judge not only had him removed 
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from the courtroom but determined, as 
well, that he had forfeited his privilege 
to testify in his own behalf, even though 
defendant insisted that he be allowed to 
testify in his own defense against a mur- 
der charge. 

The Ninth Circuit, in affirming the con- 
viction, held that a defendant who dis- 
rupts proceedings may be deemed to have 
waived his “privilege” to testify. Assuming 
(but not deciding ) that the Fifth Amend- 
ment guarantees the privilege to testify, 
the appellate court reasoned that the priv- 
ilege must be claimed and may be waived. 
If a defendant could be excluded from 
the courtroom because of his contuma- 
cious conduct, so too could he be deemed 
by such behavior to have waived his priv- 
ilege to testify and be denied access to 
the stand. In fact, said the court, “It is 
even more evident that such conduct can- 
not be allowed when the defendant takes 
center stage on the witness stand.” 

A defendant must, however, be warned 
of the consequences of his actions, and 
the trial judge should exercise “great cir- 


cumspection” in deciding to exclude a 
defendant from the stand. In the instant 
case, defendant’s physical attacks in the 
courtroom upon the United States attor- 
neys and other outrageous behavior amply 
justified his exclusion. United States v. 
Ives, 504 F.2d 935 (1974), 11 CLB 362. 


§ 44.00. Conduct of trial judge—in 
general 

Court of Appeals, 6th Cir. Defendant 
was charged in one count of an indict- 
ment with aiding and abetting codefen- 
dant in the sale of cocaine and in another 
count with conspiring with codefendant 
to sell the cocaine. The conspiracy count 
was dismissed at the close of the gov- 
ernment’s case, after the district court — 
maintaining that the two charges consti- 
tuted “in effect the same thing” — forced 
the government, under protest, to choose 
between the two counts. 
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Held, the trial court erred in compelling 
the government to so choose, since “con- 
spiring to commit a crime with another 
and aiding and abetting in its substantive 
commission are distinct crimes.” United 
States v. Townes, 512 F.2d 1057 (1975), 
11 CLB 670. 


§ 44.20. —Comments on the evidence 
Court of Appeals, 5th Cir. Defendants, 
charged with conspiracy to import co- 
caine, maintained that they had had no 
knowledge of the scheme but had put up 
the purchase money on representations 
of other codefendants that they would 
purchase legitimate goods for importation 
from a foreign country. One defendant 
testified that he had traveled to meet these 
codefendants in Miami because he had 
come to suspect that he had been “ripped 
off.” The trial judge then advised defen- 
dant, in the presence of the jury, that 
“ripped off’ is an expression “confined 
almost exclusively to narcotics transac- 
tions,” and that “it relates solely to a pre- 
tense of buying narcotics in order to get 
the buyer with money and you don’t have 
any narcotics.” 

Held, the trial judge was incorrect in 
so delimiting the meaning and connota- 
tion of “rip off.” His comments were 
made during the testimony of defendant 
and contradicted defendant’s explanation, 
which was manifestly critical to his de- 
fense. Indeed, if defendants were telling 
the truth, they were “ripped off’ when 
their money was used to buy drugs instead 
of legitimate merchandise. Said the court: 


“We take judicial notice of the fact that 
in ordinary speech the term “rip-off” is 
used to refer to any fraud, confidence 
game, or deceitful overreaching by one 
person of another or of others. In the 
circumstances of this case, the evidence 
of guilt was far from overwhelming. 
The error therefore was not harmless. 
The effect of the error was to deprive 
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the defendants of a fair trial. We re- 
verse and remand for a new trial.” 


United States v. Clement, 504 F.2d 921 
(1974), 11 CLB 364. 


§ 44.30. —Discretionary exclusion of 
evidence 

Court of Appeals, 5th Cir. See United 

States v. Gray, 507 F.2d 1013 (1975), 11 

CLB 504, CLD § 47.10. 


Court of Appeals, 6th Cir. Failure of de- 
fense counsel to object to or move to strike 
the testimony of an FBI agent concerning 
defendant’s prior arrest record “does not 
cerve to waive this sort of error, nor does 
it excuse the failure of the judge to inter- 
vene and strike the offending testimony 
and instruct the jury to disregard it.” Con- 
viction affirmed, however, in view of over- 
whelming evidence of guilt. United States 
v. Ortiz, 507 F.2d 1224 (1974), 11 CLB 
506. 


Louisiana The trial court did not abuse 
its discretion in refusing (as irrelevant) 
to permit defense counsel in an armed 
robbery case to ask the complaining wit- 
ness, who had shot defendant, “Have you 
had any other occasion to use your gun?” 
While cross-examination is afforded a 
broad scope, nevertheless the trial judge 
is vested with a sound discretion to stop 
irrelevant examination, and this discretion 
should not be disturbed in the absence of 
clear abuse. State v. LeBlanc, 297 So. 2d 
433 (1974), 11 CLB 96. 


§ 44.77. —Other restrictions imposed 
upon defense 

Court of Appeals, D.C. Cir. It was re- 
versible error for the trial judge, during 
defense summation in a murder case, to 
sustain the prosecutor’s numerous objec- 
tions to counsel’s attempt to show that 
the crime may have been committed by 
a confessed accessory, the prosecution’s 
only witness against defendant. In so hold- 
ing, the court noted that while an attempt 
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on summation to present facts or repre- 
sentation of fact dehors the record is im- 
permissible, it is quite proper for counsel 
to suggest that the jury draw certain in- 
ferences from the record, even where they 
may be forced, unnatural, and untenable. 
That was for the jury to decide. The re- 
strictions imposed upon the argument of 
defense counsel were not harmless; they 
cut to the core of counsel’s theory of the 
case, which had support in the record, 
that the confessed accessory himself may 
have committed the murder and _ lied 
about defendant to cover up his own 
guilt. “A criminal defendant’s constitu- 
tional rights to counsel and to a jury trial 
encompass a right to have his theory of 
the case argued vigorously to the jury.” 
United States v. DeLoach, 504 F.2d 185 
(1974), 11 CLB 362. 


§ 45.00. Conduct of prosecutor—in 
general 

Georgia See Burkett v. State, 206 S.E.2d 
848 (Ga. App. 1974), 11 CLB 99, CLD 


§ 7.15. 


§ 45.07. —Improper questioning of 
witnesses 

Florida A prosecutor's questioning of an 
alibi witness as to why he failed to come 
forward and inform the police as to de- 
fendant’s whereabouts was not error where 
the pretrial “Notice of Alibi” merely stated 
in equivocal terms that defendant “may” 
claim the defense of alibi and that defen- 
dant “may” call the above-mentioned wit- 
ness. The response of the witness to the 
prosecutor's question regarding his failure 
to come forward, that he could not do so 
because he was in jail on the following 
day, was not prejudicial. “The witness 
could have easily responded . . . without 
revealing that he had been in jail.” Nokes 
v. State, 300 So. 2d 73 (Fla. App. 1974), 
11 CLB 245. 


North Carolina On  cross-examination, 
an investigating police officer testified 
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that when he first saw the defendant, de- 
fendant was in the custody of a sheriff's 
office. On redirect examination, the prose- 
cuting attorney propounded the following 
question: “Before you answer this ques- 
tion, I want the Judge to rule on it. Do 
you know what [the defendant] was being 
held for?” The trial court sustained de- 
fendant’s objection to the question but 
denied his motion for a mistrial. 

Held, that while the question was obvi- 
ously improper, the trial court did not, in 
view of the weight of the evidence, abuse 
its discretion in refusing to grant a mis- 
trial. However, said the court: “By re- 
questing the judge to rule on it before it 
was answered, the solicitor clearly indi- 
cated that he also knew it was improper. 
Had the question been answered, a mis- 
trial might have been necessary.” State v. 
Harris, 206 $.E.2d 369 (N.C. App. 1974), 
11 CLB 102. 


§ 45.20. —Comments made during 
summation—in general 

Court of Appeals, 5th Cir. Prosecutor’s 
closing comment that defense counsel “has 
defended many a guilty client,” although 
improper as tending to create an infer- 
ence of guilt by association, was not re- 
versible error in view of a curative in- 
struction which prevented the remark 
from having “a substantial impact on the 
jury’s verdict.” United States v. Conway, 
507 F.2d 1047 (1975), 11 CLB 504. 


Court of Appeals, 9th Cir. Prosecutor's 
comment that “the defendant’s evidence 
doesn’t meet its burden of showing the 
defendant did not commit the crime 
charged” was “legally harmless” in view 
of curative instructions and overwhelming 
evidence of guilt. United States v. Ba- 
shaw, 509 F.2d 1204 (1975), 11 CLB 504. 


§ 45.25. —Comment on defendant’s 
failure to testify 

Court of Appeals, 5th Cir. During sum- 

mation to the jury, the prosecutor, in at- 
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tempting to explaig the manner of proving 
a defendant’s “kmmwledge” of an illegal 
act, stated that “there is no way to prove 
knowledge directly. We can’t put the man 
on the stand and ask him does he have 
knowledge.” 

Held, the prosecutor's remark could not 
be deemed a comment upon defendant's 
failure to testify. The test to be applied 
is “whether or not the statement was man- 
ifestly intended or was of such character 
that a jury would naturally and necessar- 
ily take it to be a comment on the failure 
of the accused to testify.” United States 
v. Wilson, 500 F.2d 715 (1974), 11 CLB 
234. 


Court of Appeals, 5th Cir. Prosecutorial 
comment on defense counsel’s failure to 
counter or explain prosecution testimony 
and exhibits did not constitute comments 
upon the defendant’s failure to take stand. 
United States v. Hill, 508 F.2d 345 (1975), 
11 CLB 504. 


Louisiana Prosecutor's comment to the 
jury —that defendant was the “type of 
person who would jump up in a court- 
room, and yell at a police officer when he 
hadn’t even taken the stand” — mandated 
a mistrial despite the State’s contention 
that the primary aim of the prosecutor 
was to comment on defendant’s courtroom 
decorum. State v. Hall, 297 So. 2d 413 
(1974), 11 CLB 105. 


New York Error was committed by the 
prosecutor in his summation when, in a 
reference to defense counsel's suggestion 
that the complainant’s description of de- 
fendant was lacking in detail, he referred 
to “defendant’s failure to adduce proof as 
to his appearance at the time of the 
crime.” People v. Burton, 360 N.Y.S.2d 
463 (App. Div. 2d Dep’t 1974), 11 CLB 
245. ‘ 


South Carolina The prosecutor's state- 
ment to the jury that “it is uncontradicted 


what happened in that store that day” did 
not constitute an improper comment on 
defendant’s failure to testify. Defendant's 
defense was alibi. The prosecutor's com- 
ment was not as to what defendant did 
on that occasion. Rather, it referred to 
what actually took place, and as to those 
events, the testimony was uncontradicted. 
The only issue before the jury was wheth- 
er defendant was present and did what 
the testimony showed was done. State v. 
Rouse, 206 S.E.2d 873 (1974), 11 CLB 
104. 


Texas The prosecutor during argument 
at the punishment stage of the trial com- 
mented three times on defendant’s failure 
to testify. Immediately following each 
comment, defendant moved for a mistrial, 
objected to the argument, and requested 
an instruction to the jury to disregard. All 
were denied or overruled. In concluding 
that reversible error had been committed, 
the court found that since the evidence 
clearly showed that the deceased and de- 
fendant were alone at the time of the 
killing, it was clear that defendant alone 
would be able to explain motive or relate 
the full facts surrounding the killing. The 
fact that the first comment referred to de- 
fense counsel's failure to bring out the 
motive or full facts was inconsequential 
since it was clear the prosecutor had 
really been referring to defendant. (The 
court distinguished the situation in Lip- 
scomb v. State, 467 S.W.2d 417 (Tex. 
Crim. App. 1971).) 

In addition, the court found another 
argument made by the prosecutor during 
the guilt-innocence stage of the trial 
which clearly referred to defendant’s fail- 
ure to testify because it referred to the 
“thought processes” of defendant and the 
State’s inability to prove such. Concluded 
the court: 


“We find that each of the arguments... 
was manifestly intended to be, and was, 
of such a character that the jury would 
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naturally or necessarily take it as a 
comment on the failure of the [defen- 
dant] to testify.” 


Conviction reversed and case remanded. 
Koller v. State, 518 S.W.2d 373 (Tex. 
Crim. App. 1975), 11 CLB 515. 


§ 45.26. —Comment on defendant’s 
silence in custody 

Oklahoma At his trial for shooting with 
intent to kill, defendant testified that the 
alleged victim had been the aggressor, 
that the victim or one of his friends had 
shot defendant in the ankle, and that de- 
fendant had not shot the victim. Over 
defense objection, the prosecution was 
permitted to ask a series of questions 
which elicited the fact that defendant had 
never told his version of what happened 
to the police. A defense motion for a mis- 
trial was overruled, and a request for 
admonition was denied. Defendant was 
convicted. 

Reversing the conviction, the court held 
that fundamental error was committed 
because defendant had a “clear constitu- 
tional right to remain silent from the mo- 
ment [he] became a suspect,” citing its 
opinion in Buchanan. As in the Buchanan 
dissent, the instant court noted that “the 
question here presented has never been 
passed on squarely by the Supreme Court 
of the United States,” and for that reason 
urged the state’s attorney general to con- 
sider filing an appeal in the U.S. Supreme 
Cour. Miles v. State, 525 P.2d 1249 (Okla. 
Crim. App. 1974), 11 CLB 104. 


Oklahoma See Buchanan v. State, 523 
P.2d 1134 (Okla. Crim. App. 1974), 11 
CLB 103, CLD § 23.00. 


§ 45.28. —Comment on witness’s failure 
to testify . 

South Dakota Defendant, charged with 

forgery, called his younger brother to the 

stand. The brother, in response to ques- 

tions, commenced to implicate himself in 


the crime. The trial court interrupted 
the proceedings and, adjourning to cham- 
bers, advised the witness of his privilege 
against self-incrimination. Returning to 
the stand, the witness now invoked his 
Fifth Amendment privilege and refused 
to answer any further questions. 

The court instructed the jury that it was 
not to draw any inferences, either favor- 
able to the defendant or to the prosecu- 
tion, from the witness’ refusal to testify. 
In summation, however, the prosecutor 
made reference to the fact that the witness 
“told us time and time again that he did 
not wish to answer the question.” 

Held, in affirming the conviction, that 
since defendant himself had taken the 
stand, no Fifth Amendment issue was pre- 
sented. “There is no infringement upon 
the defendant's constitutional right against 
self-incrimination in that the defendant 
waived such right by offering himself as 
a witness in his own behalf.” Under all 
the circumstances, concluded the court, 
the statements made by the prosecutor 
were “proper comments and added no 
‘critical weight’ to the case against the 
defendant.” 

As to defendant’s reliance on Beach v. 
United States, 46 F. 754 (N.D. Cal. 1890), 
that case was distinguishable and there- 
fore inapplicable, said the court. 

A dissenting opinion, noting that the 
matter was one of first impression in the 
state, maintained that a new trial was re- 
quired because the prosecutor's comment 
“tended to draw inferences from the wit- 
ness’ refusal to answer.” State v. McBride, 
226 N.W.2d 175 (1975), 11 CLB 513. 


§ 45.38. —Defense counsel's “opening 
the door” 

Court of Appeals, 5th Cir. During direct 
examination at his state trial for breaking 
and entering and grand larceny, defen- 
dant admitted several prior convictions 
and testified that he had been on parole 
since 1965. Defense counsel then asked 
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him, “Have you committed any crimes 
since you got out on parole?” To which 
defendant answered, “No, sir; I haven't.” 
The prosecutor, after getting defendant to 
reaffirm this statement during cross-exam- 
ination, presented testimony that defen- 
dant had in fact committed two robberies 
since his parole. 

Granting habeas relief, the district 
judge concluded that the admission of 
impeachment evidence concerning of- 
fenses committed by defendant after the 
alleged crime for which he was on trial, 
violated defendant's right to due process. 

The Fifth Circuit reversed, noting it 
was defendant’s counsel, not the prosecu- 
tor, who had initiated the inquiry. The 
law was clear, said the court, that the gov- 
ernment was entitled to impeach defen- 
dant’s credibility with evidence that would 
otherwise have been inadmissible. More- 
over, said the court in a footnote, “we see 
no reason why criminal activity committed 
after the alleged crime for which the de- 
fendant is on trial should not be admis- 
sible for impeachment if the defendant 
specifically denies the activity during his 
Williams v. Wain- 


direct testimony.” 
wright, 502 F.2d 1115 (1974), 11 CLB 
224. 


(Editor's Note: See the new Federal 
Rules of Evidence, Rule 609, reproduced 
in 11 CLB 189.) 


§ 45.50. —Suppression of evidence 
Missouri After committing a robbery, 
defendant allegedly returned to the scene 
. the crime and gouged out the eyes of 
a 17-year-old babysitter to prevent her 
from identifying him. His companion, 
charged with the same crimes of robbery 
and maiming, was promised reduction of 
charges and recommendation for proba- 
tion in exchange for his testimony against 
defendant. This fact was not communi- 
cated to defendant’s attorney by the prose- 
cution. At trial, the companion testified 
that no promises had been made to him 


in exchange for his testimony against de- 
fendant. 

Held, in reversing conviction because 
of the denial of due process, “The obliga- 
tion of the prosecutor to make disclosure 
is not changed because the crime is hei- 
nous, the public outrage is great, or the 
pressure for a conviction is substantial.” 
While noting that “for some the decision 
we here render will be an example of the 
‘permissiveness’ and lack of concern for 
the public by the judiciary,” the court 
underscored the necessity of a jury having 
before it all the facts upon which to make 
a reasoned and intelligent decision. “When 
those facts have been suppressed by the 
State, the defendant has received an in- 
quisition, not a trial.” State v. Brooks, 513 
S.W.2d 168 (Mo. App. 1974), 11 CLB 244. 


Wisconsin See State v. Calhoun, 226 
N.W.2d 504 (1975), 11 CLB 518, CLD 
§ 54.62. 


EVIDENCE 


§ 46.00. Sufficiency of evidence— 
individual crimes 

United States Supreme Court See United 

States v. Park, 95 S. Ct. 1903 (1975), 11 

CLB 666, CLD § 58.55. 


Massachusetts Although police, acting 
pursuant to a warrant, searched the apart- 
ment of defendant’s girl friend and found 
106 bags of heroin in defendant’s suit coat 
hanging in the bedroom closet, the evi- 
dence was insufficient to warrant convic- 
tion for possession where defendant had 
not been observed at the apartment for 
about two months and where none of de- 
fendant’s personal papers found in the 
apartment was dated less than five months 
prior to seizure. Commonwealth v. Pur- 
sley, 321 N.E.2d 830 (1975), 11 CLB 517. 


§ 46.10. —Aiders and abettors 

Court of Appeals, 9th Cir. See United 
States v. Oscar, 496 F.2d 492 (1974), 11 
CLB 88, CLD § 83.12. 
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Tennessee Defendants David and Mau- 
rice Letner were convicted of murder 
in the second degree. The jury found 
that defendant David, a white man, was 
seated in an automobile when a black 
man walked by. Although the deceased 
was a total stranger who was minding his 
own business, David called to him “Get 
Home Nigger,” then got out and slapped 
him when the deceased started toward 
the car. At this point, defendant's broth- 
er, Maurice, drove up in another car, 
emerged with a shotgun and fatally shot 
the deceased in the chest at point-blank 
range. 

Held, the evidence was insufficient to 
sustain the conviction of David Letner, 
who had initiated the quarrel but who 
had not shot the deceased. Under the 
circumstances, there was “no substantial 
evidence of any conspiracy or pre-con- 
ceived arrangement or design between 
David and Maurice Letner to set upon 
and assault and kill the deceased.” There 
was, said the court, only a “scintilla” of 
evidence to the contrary, consisting of the 
“obviously confused recollection” of an 
eyewitness that three persons, including 
the defendants, emerged simultaneously 
from the two parked cars, and that one 
defendant slapped the deceased and the 
other shot him with a shotgun. This wit- 
ness, however, the court pointed out, 
could not be certain which defendant did 
which. Said the court: “The scintilla rule 
is not recognized in Tennessee.” Letner 
v. State, 512 S.W.2d 643 (Tenn. Crim. 
App. 1974), 11 CLB 106. 


§ 46.20. —Requirement of corroboration 
—accomplice testimony 
Court of Appeals, D.C. Cir. Where there 
is “material corroboration” of an accom- 
plice’s testimony, failure to give requested 
instruction (to receive with suspicion and 
scrutinize with care) is not error, since 
“when the accomplice’s testimony is cor- 
roborated in material degree, there is no 


significant special problem of perjury.” 
While the quantum of evidence required 
to constitute “material corroboration” can- 
not be measured precisely: 


“Not as much evidence is required as 
for the harmless error rule, for evidence 
that by itself may be insufficient to con- 
vict may nonetheless enable the trial 
judge to ensure that fairness is suffi- 
ciently achieved with the general in- 
struction on credibility of witnesses.” 


United States v. Lee, 506 F.2d 111 
(1974), 11 CLB 503. 


§ 46.30. —Drug addict—witness 

Iowa Iowa Supreme Court refuses to 
follow the reasoning of Illinois courts that 
have held that the testimony of an addict 
informer must be corroborated. An in- 
former-buyer is not an accomplice (whose 
testimony must be corroborated), inas- 
much as to be categorized an accomplice, 
a person would be liable to prosecution 
for the identical crime the defendant is 
charged with having committed. State v. 
Johnson, 219 N.W.2d 690 (1974), 11 CLB 
96. 


§ 46.40. —Sex crimes 

Nebraska In Nebraska, a rape victim’s 
testimony as to the commission of the 
offense may be corroborated on direct 
examination by proof that within a rea- 
sonable time after the alleged outrage, 
she made complaint to a person to whom 
a statement of such an occurrence would 
naturally be made. 

Held, that where the victim's state- 
ments to the police were not of such a 
spontaneous and unpremeditated nature 
as to be a part of the res gestae, it was 
prejudicial error for the state to introduce 
and to emphasize evidence of the content 
of the victim’s complaint rather than only 
the fact that she had made such a com- 
plaint. State v. Escamilla, 227 N.W.2d 
852 (1975), 11 CLB 677. 
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§ 46.50. —Proof of venue 

Court of Appeals, 7th Cir. The conten- 
tion of defendant (convicted of attempted 
evasion of federal income taxes and filing 
a false return) was rejected that the dis- 
trict court should have instructed that the 
government must prove venue beyond a 
reasonable doubt. “This court, in United 
States v. Aldridge, 484 F.2d 655, 659 (7th 
Cir. 1973), has recently held that venue 
need only be proved by a preponderance 
of the evidence. We adhere to that de- 
cision.” United States v. Lisowski, 504 
F.2d 1268 (1974), 11 CLB 234. 


§ 46.55. —Corpus delicti 

Maryland More than two years after de- 
fendant’s store was gutted by fire and the 
insurance was collected, defendant’s busi- 
ness associate (a rejected homosexual 
lover) came forward to volunteer the in- 
formation that defendant had set out to 
burn his store (located in another city) 
and that the fire occurred shortly there- 
after. Employees of defendant placed de- 
fendant in the store shortly before the fire. 
He was convicted of arson, notwithstand- 
ing the fact that the fire department in- 
vestigators had attributed it to accidental 
causes. 

On appeal, defendant’s conviction was 
sustained on the ground that his business 
associate’s testimony presented evidence 
both as to criminal agency and the corpus 
delicti, and that the testimony of the em- 
ployees supplied whatever “accomplice” 
corroboration was needed. 

A dissenting opinion strongly criticized 
the majority holding on the ground of 
inadequate corroboration under the cir- 
cumstances and failure to establish the 
corpus delicti, that is, the fact of an arson 
itself, by independent evidence. Borza v. 
State, 335 A.2d 142 (Md. App. 1975), 11 
CLB 682. 


Texas Certain Texas cases had held that 
the corpus delicti in a murder prosecution 
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consists of three elements: (1) The body 
of the deceased must have been found 
and identified; (2) the death must be 
shown to have been caused by the crim- 
inal act of another; and (3) the accused 
must be shown to have been the guilty 
agent connected with the criminal act. 

Holding that this definition of the cor- 
pus delicti was obviously too broad be- 
cause it included all of the elements nec- 
essary to convict, the instant court over- 
ruled these prior decisions and limited the 
corpus delicti to the first two of the above 
requirements. 

Taking up the question of the quan- 
tum of evidence necessary to corroborate 
a confession, the court observed that the 
traditional distrust for the reliability of 
extrajudicial confessions, which has 
caused most jurisdictions to require their 
corroboration, “may now be dissipating 
because of the greater reliability that may 
be attributed to corifessions as a result of 
the application of recent decisions such as 
Miranda v. Arizona . . . and Jackson v. 
Denno... .” Self v. State, 513 S.W.2d 
832 (Tex. Crim. App. 1974), 11 CLB 
243. 


§ 46.85. Chain of possession 

Court of Appeals, 5th Cir. Although he 
admitted selling a packet of powder to 
an undercover agent, defendant con- 
tended that he sold the agent a harmless 
powder (aspirin and black pepper) as 
part of an ongoing effort to discourage 
drug pushers from entering the black 
community. Chemical analysis of the 
powder determined that there was a small 
quantity of heroin present —less than 
1/10,000 of an ounce. Defendant asserted 
that this was either added by someone 
with access to the evidence at some point 
in the chain of custody or that it was a 
result of accidental contamination during 
the chemical testing process. As to the 
first assertion, the Fifth Circuit held that 
absent a minimal showing of ill will, bad 
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faith, other evil motivation, or some phys- 
ical evidence of tampering, the district 
court properly admitted the evidence not- 
withstanding the opportunity for unlaw- 
ful tampering. 

The Fifth Circuit also rejected de- 
fendant’s contention that the possibility 
of accidental contamination during lab- 
oratory testing was too great to permit 
admission of the evidence. The court 
noted that defense counsel had missed the 
boat in failing to ask questions at the trial 
to determine “what precautions are taken 
to prevent contamination if other tests are 
being considered.” Defendant “failed to 
pursue this at trial, and we hold his fail- 
ure to do so, when coupled with the pre- 
sumption of regularity, . . . entitled the 
District Court to exercise its discretion in 
favor of admitting the evidence.” United 
States v. Daughtry, 502 F.2d 1019 (1974), 
11 CLB 225. 


New York Where the record of grand 
jury minutes showed no “apparent gap” 
in the chain of custody of narcotics al- 
legedly purchased by an _ undercover 
officer from defendants, the indictments 
should not have been dismissed because 
of the district attorney’s failure to elicit 
testimony from the undercover officer as 
to whether the “evidence locker” into 
which the narcotics were placed was 
locked or was accessible to other persons 
or to elicit testimony from the investigat- 
ing officer as to how he maintained cus- 
tody prior to mailing the evidence to the 
laboratory. “Although the prosecutor 
would have been well advised to cover 
this point during presentation to the 
Grand Jury, it is obviously an issue which 
is best resolved during a full voir dire at 
trial.” 

In any event, there was nothing in the 
record to suggest access or tampering or 
that the evidence was not maintained in 
accordance with reasonable police pro- 
cedures. People v. Connelly, 35 N.Y.2d 
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171, 359 N.Y.S.2d 266 (1974), 11 CLB 
244. 


§ 46.97. Variance between pleading and 
proof 

Indiana Where an affidavit alleged that 
the theft of a specified automobile oc- 
curred in county X but the proof upon 
trial showed that the automobile was 
stolen in county Y and later transported 
to county X, the variance was fatal. Con- 
viction would be reversed notwithstand- 
ing the failure of defendant to raise the 
error by a motion to correct, since an 
accused has a constitutional right to have 
all the essential elements of the offense 
charged in the affidavit so that he might 
know what he has to meet. Bailey v. 
State, 314 N.E.2d 755 (Ind. App. 1974), 
11 CLB 106. 


Texas Convictions would be reversed 
where felony-theft indictments alleged 
that the stolen property belonged to one 
“Jack Dahlstron” but the only evidence 
introduced by the state as to ownership 
indicated that the property was taken 
from a truck belonging to the Dahlstron 
Corporation, of which Jack Dahlstron was 
the “boss.” “Where one person is alleged 
to own property, but it is shown to be 
owned by another, or by a corporation, 
the State has failed to prove the owner- 
ship as alleged.” Since defendant was not 
shown to be either the actual owner or 
the “special owner,” the state failed to 
prove its allegations. Roberts v. State, 513 
S.W.2d 870 (Tex. Crim. App. 1974), 11 
CLB 248. 


§ 47.00. Best evidence rule 
Iowa See State v. Prouty, 219 N.W.2d 
675 (1974), 11 CLB 95, CLD § 23.15. 


§ 47.10. Character and reputation 
evidence 

Court of Appeals, 5th Cir. Trial court’s 

reference to “the unvarying rule of this 

Court . . . that character witnesses are to 
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be limited to three” did not constitute a 
failure to exercise judicial discretion by 
arbitrarily enforcing a fixed or unvarying 
rule. The court was merely referring to a 
long-standing practice which, in the 
court's judgment, was applicable to the 
case being heard. United States v. Gray, 
507 F.2d 1013 (1975), 11 CLB 504. 


§ 47.33. Hearsay evidence—deposition 
Wisconsin See Sheehan v. State, 223 
N.W.2d 600 (1974), 11 CLB 375, CLD § 
8.10. 


§ 47.35. —Use of prior testimony 
Alabama Defendant, who had been tried 
for the murder of “Blood” Morgan, was 
subsequently tried for the murder of 
Morgan’s wife, “Puddin.” At the latter 
trial, the state (seeking to establish mo- 
tive) introduced, over defendant’s objec- 
tion, testimony of a witness, now missing, 
that he had seen defendant shoot Blood 
Morgan. 

Applying the rule set out in Nordan v. 
State, 143 Ala. 13, 39 So. 406, the court 
held that while the main issue in the 


case in which the missing witness tes- 
tified was entirely different from the main 
question in the present case, the particu- 
lar issue upon which the evidence was 
offered was the same; hence, the testi- 


mony was admissible. Conviction af- 
firmed. Hardy v. State, 297 So. 2d 399 
(Ala. Crim. App. 1974), 11 CLB 95. 


§ 47.45. —Declarations of 
coconspirators 

Colorado Undercover agents sought to 
make a large marijuana buy from code- 
fendant who represented himself as go- 
between for the sellers. The agents were 
aware that the prospective sellers were 
present in another room in codefendant’s 
house at the same time they were there, 
but matters were so arranged that there 
was no contact of any sort. The deal fell 
through because of the sellers’ suspicions. 
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Defendant and another man were ar- 
rested some time after they left the house. 
Since no narcotics were found, the charge 
was conspiracy to sell narcotics. 

At trial, the court permitted the intro- 
duction of certain hearsay statements by 
codefendant implicating defendant in the 
conspiracy. A surveillance officer testified 
that defendant had been present in the 
codefendant’s house at the time in ques- 
tion. Defendant appealed his conviction 
on the ground that the codefendant’s 
hearsay statements were inadmissible in 
the absence of independent proof tending 
to establish a conspiracy. 

Held, in reversing the conviction, that 
defendant’s “mere presence [did] not 
amount to sufficient independent evidence 
to support the existence of the conspiracy 
to sell narcotics.” Said the court, “The 
danger to be avoided is that hearsay is 
lifted ‘by its own bootstraps to the level 
of competent evidence.” People v. Braly, 
532 P.2d 325 (1975), 11 CLB 517. 


§ 47.70. —Presumptions and inferences 
Michigan See People v. Setra, 223 N.W. 
2d 28 (Mich. App. 1974), 11 CLB 370, 
CLD § 23.06. 


§ 47.80. —Res gestae and spontaneous 
declarations 

Illinois Where there was no showing 
that a 4-year-old eyewitness to murder 
was in a state of physical or emotional 
shock when, more than two hours later, 
she told her mother at the county morgue 
that “Grandaddy Clifford hit [grand- 
mother] with a big stick and she fell,” 
such statement did not come within the 
“spontaneous declaration” exception to 
the hearsay rule. 

In so holding, the court rejected the 
state’s contention that the court “should 
not be persuaded by the amount of time 
that elapsed between the occurrence and 
the statement but by the special circum- 
stances involved herein, such as, the age 
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of the child, the shocking nature of the 
occurrence, the absence of self-interest, 
and the fact that the statement was ap- 
parently made to the first familiar person 
encountered by the child after the inci- 
dent.” The court noted the absence in the 
record of evidence that the child was in 
a state of excitement at the time of the 
utterance or of facts which would negate 
the possibility that she was merely repeat- 
ing something told to her by the police. 
People v. Jackson, 325 N.E.2d 450 (TIIl. 
App. 1975), 11 CLB 677. 


Louisiana Although the state, in a sim- 
ple burglary prosecution, did not attempt 
to prove that the knife found on defen- 
dant when arrested was in any way con- 
nected with the offense, the court held 
that it was admissible, rejecting defen- 
dant’s assertion of irrelevancy and prej- 
udice because a “knife is an item that 
could have been used in furtherance of 
the crime of simple burglary. . .. The 
knife is a part of the totality of evidence 
forming the res gestae.” State v. Jenkins, 
299 So. 2d 783 (1974), 11 CLB 245. 

§ 47.85. —Testimony at prior probation 
revocation hearing 

California See People v. Coleman, 120 
Cal. Rptr. 384, 533 P.2d 1024 (1975), 11 
CLB 674, CLD § 76.20. 

§ 48.00. Identification evidence— 
fingerprints 

Washington See State v. Anderson, 528 
P.2d 1003 (Wash. App. 1974), 11 CLB 376, 
CLD § 23.20. 


§ 50.00. Proof of other crimes to show 
motive, intent, etc. 

Court of Appeals, 7th Cir. One Croach 
was the possessor of a stolen automobile. 
The defendants, confederates in an auto 
theft ring, entered this vehicle at Croach’s 
invitation but murdered him shortly there- 
after because of fear that he would suc- 


cumb to police pressure now that the 
“heat was on.” The car was then driven 
to another state where it was dismantled 
at a “chop shop” to be sold for parts. 

At defendants’ Dyer Act prosecution 
for concealing, storing, and disposing of 
an automobile which they knew to be 
stolen etc., the government succeeded in 
introducing evidence related to the mur- 
der. They were convicted. 

The Seventh Circuit held that under 
the circumstances of the case, the murder 
was so “closely blended or intermixed 
with the interstate transportation of the 
vehicle” that the government was entitled 
to present to the jury “a minimal amount 
of evidence with respect to the alleged 
foul play visited upon the possessor of the 
automobile.” The murder, said the court, 
bore upon the issue of whether the auto- 
mobile was stolen from Croach and on 
the question of knowledge. As such, the 
probative evidence of the murder far out- 
weighed any prejudicial effect upon de- 
fendants. The trial court, however, com- 
mitted reversible error in permitting all 
the gruesome and unnecessary details of 
Croach’s murder. This went beyond the 
minimal amount of murder evidence that 
was admissible and, moreover, had the 
probable effect of materially diverting the 
attention of the jury to the murder and 
away from the only legitimate issue—the 
unlawful interstate transportation of the 
automobile with knowledge that it was 
stolen. United States v. Ostrowsky, 501 
F.2d 318 (1974), 11 CLB 236. 


§ 50.10. Out of court experiments 
New York See People v. Todd, 360 
N.Y.S.2d 754 (1974), 11 CLB 372, CLD § 


23.45. 


North Carolina Defendant was _ con- 
victed of failure to support his illegitimate 
child despite the testimony of the doctor 
who made blood tests of defendant, the 
mother, and the child, that the blood of 
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the mother and defendant was in group 
“O” and the baby’s was in group “A,” and 
that defendant could not be the father 
for the reason that a male and female 
with group “O” blood cannot produce an 
infant with group “A” blood. 

The trial judge had instructed the jury 
that blood tests are not conclusive on the 
issue of nonpaternity. The court of ap- 
peals awarded a new trial, saying that the 
instruction given was erroneous and that 
the court should have charged that under 
the law of genetics and heredity a man 
and woman of blood group “O” cannot 
possibly have a child of blood group “A,” 
and that if they believed the testimony 
of the doctor and believed the tests were 
properly administered, it would be their 
duty to return a verdict of not guilty. 

The supreme court held, reversing the 
court of appeals, that since the statute 
was silent regarding the weight to be 
given to the results of blood-grouping 
tests, it was the legislative intent that the 
jury should consider the test results, 
whatever they might show, along with all 
the other evidence in determining pater- 
nity. Although the court acknowledged 
that the opinion of the court of appeals 
was well reasoned and documented, and 
cogently presented the view of many jur- 
isdictions that blood-grouping tests that 
point to nonpaternity are conclusive, the 
court adhered to its interpretation of the 
statute, leaving to the legislature “the 
question of the weight to be given such 
blood-grouping tests.” 

A dissenting opinion felt that it was 
high time the court took judicial notice of 
Mendel’s Law of Hereditary Characteris- 
tics, which “is so notoriously true as to 
exclude reasonable dispute.” State v. 
Camp, 208 S.E.2d 754 (1974), 11 CLB 
381. 


North Carolina See State v. Fuller, 209 
S.E.2d 805 (1974), 11 CLB 372, CLD § 
23.45. 
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§ 50.22. Proof of value 

Florida Defendant was interrupted dur- 
ing the course of a burglary by the un- 
timely return of the occupants of the 
premises. He was charged with breaking 
and entering a dwelling with intent to 
commit a grand larceny. The state intro- 
duced into evidence the stolen items 
found in defendant's possession to prove 
the requisite intent to commit the larceny. 
In attempting, however, to show that the 
value of these items was in excess of $100, 
the state relied exclusively on evidence 
of their original purchase prices. 

Held, evidence of the original purchase 
price was not sufficient to prove the 
market value of the stolen property at the 
time of the theft. Since, however, the 
record revealed that defendant had been 
“flushed out” during the course of the 
burglary and that other items of value 
remained on the premises, there was 
sufficient evidence to warrant the jury’s 
conclusion that there was an intent to 
steal goods of a value in excess of $100. 
Vinson v. State, 300 So. 2d 714 (Fla. App. 
1974), 11 CLB 249. 


§ 50.30. Reasonable doubt 
Court of Appeals, 5th Cir. A district 
court judge gave the following instruc- 
tion on reasonable doubt: 


“Proof beyond a reasonable doubt is 
established if the evidence is such 
that you would be willing to rely and 
act upon it in the most important of 
your own personal affairs.” 


Defendant contended on appeal from 
his conviction that the trial judge should 
have used the phrase “you would not 
hesitate” instead of “you would be will- 
ing.” 

Held, in affirming the conviction, that 
while the charge as worded did not con- 
stitute plain error (defense counsel had 
failed to object at trial), the phrase “you 
would not hesitate” was a “fairer and 
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better” statement of the proposition and 
should henceforth be employed by dis- 
trict courts in the Fifth Circuit. United 
States v. Richardson, 504 F.2d 357 (1974), 
11 CLB 364. 


§ 50.40. Judicial notice 
Court of Appeals, 5th Cir. See United 
States v. Clement, 504 F.2d 921 (1974), 11 
CLB 364, CLD § 44.20. 


Court of Appeals, 9th Cir. See United 
States v. Barragan-Martinez, 504 F.2d 
1155 (1975), 11 CLB 231, CLD § 14.00. 


WITNESSES 


§ 51.00. Competency 

Georgia Defendant, who was charged 
with abandonment of his allegedly ille- 
gitimate child, was convicted, largely on 
the testimony of the mother, who was 
married to another man at the time of 
conception. Appealing, he contended, 
inter alia, that she was incompetent to 
testify as to their sexual relations because 
under Georgia’s Evidence Code and the 
common law, a person interested in the 
outcome of the case, as well as a party to 
the case, may not testify in any action, 
suit, or proceeding in any court, “insti- 
tuted in consequence of adultery,” other 
than to testify as to his or her innocence 
where charged with adultery. 

Held, in reversing defendant's convic- 
tion, that the prosecuting witness was in- 
competent to testify since she was directly 
interested in the outcome of the case. 
Whether adultery was the immediate or 
remote cause of the action was immate- 
rial. Thus, while the prosecution was not 
immediately caused by the adultery, it 
was “in consequence” of the adultery. 
“The words ‘in consequence’ apply as 
well to initiatory as to the approximate 
cause of the suit.” Daniels v. State, 20 
S.F.2d 72 (Ga. App. 1974), 11 CLB 381. 
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§ 51.10. Privileged communications 
United States Supreme Court Following 
the indictment of seven individuals for 
various federal offenses (including con- 
spiracy to defraud the United States and 
to obstruct justice) and the naming of 
then President Nixon as an unindicted co- 
conspirator, the Special Prosecutor ob- 
tained issuance of a subpoena duces 
tecum, pursuant to Fed. R. Crim. P. 
17(c), directing the President to produce 
(for in camera inspection by the district 
court) certain documents and tape re- 
cordings relating to precisely identified 
conversations and meetings between the 
President and others. The President 
moved to quash the subpoena, claiming 
executive privilege. The district court 
denied the motion upon a finding that 
there had been a sufficient prima facie 
showing of compelling need to rebut the 
presumption that the subpoenaed mate- 
rial was privileged. 

The United States Supreme Court, by 
an §8-to-0 decision (Justice Rehnquist 
abstaining), held per the Chief Justice: 


(1) Jurisdiction. The matter was prop- 
erly before the Court notwithstanding 
the requirement of 28 U.S.C. 1291 that 
only “final” decisions are appealable and 
notwithstanding the long line of cases 
holding that an order denying a motion 
to quash and requiring the production of 
evidence pursuant to subpoena was not 
“final.” In declaring an exception, the 
Court was frankly motivated by a desire 
to avoid the spectacle of a President be- 
ing forced to obtain review by disobeying 
a court order or of a district court issuing 
a citation to a President for that purpose. 


(2) Justiciability. The dispute pre- 
sented a justiciable controversy, notwith- 
standing the President’s assertions that a 
conflict between the Special Prosecutor 
and the President is essentially an “intra- 
branch” affair. The President, said the 
Court, was bound by the regulation issued 
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by the Attorney General which gave the 
Special Prosecutor “explicit power to con- 
test the invocation of ‘executive privilege’ 
in the process of seeking evidence.” The 
mere assertion of a claim of an “intra- 
branch dispute,” without more, said the 
Court, “has never operated to defeat fed- 
eral jurisdiction.” 

(3) Rule 17(c). From a review of the 
record, the subpoena duces tecum satis- 
fied the requirements of Fed. R. Crim. 
P. 17(c) as to (1) relevancy; (2) admis- 
sibility; and (3) specificity. The Court 
concluded that “the Special Prosecutor 
has made a sufficient showing to justify 
a subpoena for production before trial. 
The subpoenaed materials are not avail- 
able from any other source, and their 
examination and processing should not 
await trial in the circumstances shown.” 


(4) Claim of privilege. A blanket as- 
sertion of “absolute privilege” on the 
grounds of public interest in confidential- 
ity of conversations between a President 
and his close advisors must be rejected. 
The Court emphatically rejected “a broad 
claim that the separation of powers doc- 
trine precludes judicial review of a Pres- 
ident’s claim of privilege” and restated its 
long-standing position that, under the 
Constitution, it is the judiciary that has 
the ultimate right and duty to interpret 
the Constitution and “to say what the 
law is.” The Court went on to recognize 
the necessity and validity of the need to 
protect confidentiality of communications 
between high government officials and 
those who advise and assist them in the 
performance of their duties, finding such 
a privilege to derive from the supremacy 
of each branch within its own area of con- 
stitutional duties and from “certain pow- 
ers and privileges flow[ing] from the 
nature of enumerated powers.” Neverthe- 
less, said the Court: 


“We conclude that when the ground 
for asserting privilege as to subpoenaed 


materials sought for use in a criminal 
trial is based only on the generalized 
interest in confidentiality, it cannot pre- 
vail over the fundamenta! demands of 
due process of law in the fair adminis- 
tration of criminal justice. The gen- 
eralized assertion of privilege must 
yield to the demonstrated, specific need 
for evidence in a pending criminal 
trial.” 
The Court went on to hold that, on the 
basis of the record, it was unable to con- 
clude that the district court erred in or- 
dering the in camera inspection of the 
subpoenaed material. 

Finally, the Court held that, as respects 
the in camera inspection: “The District 
Court has a very heavy responsibility to 
see to it that presidential conversations, 
which are either not relevant or not ad- 
missible, are accorded that high degree 
of respect due the President of the United 
States.” Once the decision is made to 
excise, the material would be restored to 
its privileged status and returned under 
seal to its lawful custodian. United States 
v. Nixon, 94 S. Ct. 3090 (1974), 11 CLB 
77. 


§ 51.18. Witness’s assertion of privilege 
against self-incrimination— 
effect (See also § 36.00.) 
Iowa After laying a foundation tending 
to show the accomplice’s presence at the 
robbery and murder, the prosecution 
called the accomplice to testify. The 
accomplice, who had previously given 
notice that he would not testify, promptly 
invoked the Fifth Amendment. 

Held, that where the prosecutor had 
been advised in advance that the accom- 
plice would, if called, invoke his privilege 
to remain silent, and the trial court failed 
to cure the error by appropriate instruc- 
tion to the jury, the failure to grant a 
mistrial was reversible error. Said the 
court: 
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“When an alleged accomplice invokes 
the privilege in the presence of the jury, 
prejudice arises from the human tendency 
to treat the claim of privilege as a con- 
fession of crime, creating an adverse in- 
ference which an accused is powerless to 
combat by cross-examination.” State v. 
Allen, 224 N.W.2d 237 (1974), 11 CLB 
375. 


South Dakota See State v. McBride, 226 
N.W.2d 175 (1975), 11 CLB 513, CLD § 
45.28. 


§ 51.45. Right to explain absence of 
witness at trial 
Court of Appeals, 2d Cir. One Gersten- 
feld, acting as a government informant, 
made a purchase of narcotics from de- 
fendant. The transaction was witnessed 
by a government agent. Gerstenfeld, who 
had said all along that he would never 
testify at trial because of his fear of being 
killed, could not be found at the time of 
trial. The trial judge, on being informed 
of all this, suggested an arrangement to 
defense counsel whereby the defense 
would not comment on the government’s 
failure to produce the informant and the 
government, in turn, would not produce 
testimony that Gerstenfeld was not tes- 
tifying out of fear for his life. Defense 
counsel, maintaining that all the govern- 
ment was entitled to show was that it had 
attempted without success to find Ger- 
stenfeld, declined the offer. Anticipating 
the defense comment, a government 
agent testified on direct that efforts to 
locate the informant were unsuccessful 
and that he had told the agent that he 
would never testify because of his fear of 
being killed. Defense counsel, in sum- 
mation, told the jury that Gerstenfeld was 
“not here to tell you what happened.” 
Held, in affirming conviction, that while 
testimony “predicated upon fear of re- 
taliation” is so prejudicial that it should 
be excluded in the absence of exceptional 


circumstances, the refusal of defense 
counsel to accept the trial court’s offer in 
favor of “exploit[ing] the absence of the 
witness” constituted such an exceptional 
circumstance. United States v. Malizia, 
503 F.2d 578 (1974), 11 CLB 224. 


§ 52.30. Cross-examination— 
impeachment by prior 
conviction 

Court of Appeals, 5th Cir. See Williams 

v. Wainright, 502 F.2d 1115 (1974), 11 

CLB 224, CLD § 45.38. 


New York The New York Court of Ap- 
peals, in a recent decision (People v. San- 
doval, 34 N.Y.S.2d 371, 357 N.Y.S.2d 849, 
314 N.E.2d 413 (1974) ), held that it was 
within the discretionary power of a trial 
judge to grant a pretrial motion to bar the 
prosecution’s use, for impeachment pur- 
poses, of a defendant’s prior conviction 
record where it appeared that the prej- 
udicial effect of such testimony would far 
outweigh its probative worth on the issue 
of credibility. 

Interpreting this decision, a lower court 
has now held, in a robbery case, that 


“only those prior convictions that bear 
directly upon the issue of the defen- 
dant’s credibility [may] be admitted 
into evidence. The prior crimes fitting 
this narrow description should be lim- 
ited to perjury, fraud and deceit, lar- 
ceny by misrepresentation and other 
closely related crimes which have at 
their very core the prior dishonest or 
untruthful quality of the defendant. 
The danger of prejudice and the fear by 
the defendant that he might have to 
remain silent in his own defense are so 
great as to warrant no other just deter- 
mination than the total and absolute 
exclusion of his prior criminal record 
short of that which focuses precisely 
upon his credibility, veracity or hon- 
esty.” 

Applying this principle to the instant 
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prosecution for robbery, the court held 
that defendant's entire prior conviction 
record (including four drug and three 
gambling convictions) would be sup- 
pressed. People v. Mallard, 358 N.Y.S.2d 
913 (N.Y. Sup. Ct. 1974), 11 CLB 239. 


New York Applying the rule of People 
v. Sandoval, 357 N.Y.S.2d 849, 314 N.E.2d 
413 (1974), to a case involving charges 
of robbery, burglary, and assault, the trial 
court held that the prior convictions for 
attempted possession of a hypodermic 
needle and possession of a dangerous 
drug, as well as the underlying acts giving 
rise to these convictions, should be barred 
for cross-examination purposes. The court, 
however, declined to exclude the prior 
convictions for attempted criminal pos- 
session of stolen property and possession 
of weapons as a misdemeanor. Appar- 
ently, the basis for this distinction was 
that the excluded. convictions and under- 
lying acts fell into the catgeory of “crimes 
based upon addiction or uncontrolled 
habits,” which had lesser probative value 
as to veracity, whereas the nonexcluded 


convictions related to the category of 
“crimes or acts based upon personal dis- 


honesty or untrustworthiness,” which 
possessed a direct bearing on credibility. 
The court cited four other categories 
from which exclusion might flow, al- 
though the cases were not uniform in 
their determination: crimes remote in 
time from the present indictment; crimes 
which constitute traffic offenses; crimes 
or conduct similar to that which the de- 
fendant is presently being tried for; and 
crimes which spring from youthful of- 
fenses. People v. Jackson, 361 N.Y.S.2d 
258 (N.Y. Sup. Ct. 1974), 11 CLB 376. 


§ 52.40. —Impeachment by prior 
inconsistent statement 

Court of Appeals, 5th Cir. See United 

States v. Fairchild, 505 F.2d 1378 (1975), 

11 CLB, CLD § 53.10. 
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§ 52.45. —Rehabilitation by prior 
consistent statements 

Court of Appeals, 2d Cir. See United 

States v. Koss, 506 F.2d 1103 (1974), 11 

11 CLB 502, CLD § 53.10. 


§ 52.50. —Impeachment for bias or 
motive 

Georgia The victim of an aggravated as- 
sault with a pistol was asked on cross- 
examination whether or not he had a civil 
action pending against the defendant 
arising out of the same incident. Held, 
that the trial court’s refusal to let the 
witness answer the question was rever- 
sible error since the evidence bore upon 
the interest of the witness in the result of 
the prosecution. Quinn v. State, 208 S.E. 
2d 263 (Ga. App. 1974), 11 CLB 96. 


§ 52.60. —Impeachment for prior 

illegal or immoral acts 

Court of Appeals, 6th Cir. In the ab- 
sence of an attempt by the defendant in 
a forgery case to affirmatively prove his 
good character, it was prejudicial error 
for the prosecutor to ask him on cross- 
examination whether he had signed other 
checks without authorization. The error 
was compounded where the prosecutor 
used a rebuttal witness to prove that de- 
fendant had endorsed another U.S. Trea- 
sury check, using another person’s name. 
Said the court: 


“We have stated in other cases our 
concern about the practice of prosecu- 
tors deliberately injecting inadmissible 
prejudicial evidence into criminal trials 
and thereby jeopardizing otherwise 
strong cases.” 


United States v. Perry, 512 F.2d 805 
(1975), 11 CLB 669. 


New York See People v. Jackson, 361 
N.Y.S.2d 258 (N.Y. Sup. Ct.), 11 CLB 376, 
CLD § 52.30. 
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§ 52.90. —Use of unconstitutionally 
obtained evidence to impeach 
Court of Appeals, 5th Cir. See Williams 
v. Wainright, 502 F.2d 1115 (1974), 11 
CLB 224, CLD § 45.38. 


Pennsylvania See Commonwealth _v. 
Hannah, 332 A.2d 539 (Pa. Super. 1974), 
11 CLB 510, CLD § 2.70. 
§ 53.00. —Impeachment of one’s own 
witness 
North Carolina See State v. Pope, 211 
S.E.2d 841 (N.C. App. 1975), 11 CLB 516, 
CLD § 73.10. 
§ 53.07. —Use of juvenile’s record 
(See also § 89.03.) 
Kansas See State v. Wilkins, 523 P.2d 
728 (1974), 11 CLB 106, CLD § 89.03. 
§ 53.10. “Opening the door” through 
cross-examination 
Court of Appeals, 5th Cir. Where, on 
cross-examination of government agent, 
defense counsel sought to establish that 
the defendant had voluntarily cooperated 
with the FBI and U.S. Attorney’s office, 
the trial court did not err in admitting 
rebuttal testimony that defendant had 
refused to make a statement after he had 
been read his Miranda rights. “Constitu- 
tional rights, like others, may be waived.” 
Had the door not been opened by 
defense counsel, the court observed, “we 
[would] have serious doubts that [defen- 
dant’s] silence following his arrest and 
following the receipt of his Miranda 
warnings was admissible for impeach- 
ment purposes.” Only in “extreme” cases, 
where defendant's silence “appear[s] to 
be an act blatantly inconsistent with the 
defendant’s trial testimony,” would such 
testimony be admissible. This would 
occur, said the court, where “the exculpa- 
tory testimony is of such a character that 
reasonable men would be left with a dis- 
tinct impression that had it been true it 


would have been related to law enforce- 
ment authorities even though the defen- 
dant was specifically informed that he 
need not speak.” United States v. Fair- 
child, 505 F.2d 1378 (1975), 11 CLB 502. 


§ 53.15. Rehabilitation—redirect 
examination 

Court of Appeals, 2d Cir. Defense coun- 
sel, on cross-examination of an informant 
in a stock fraud case, brought out the 
fact that the informant had engaged in 
crimes and prevarications both prior and 
subsequent to his cooperation with the 
government in the instant case. Defense 
counsel tried to establish that the infor- 
mant had a motive to testify falsely be- 
cause of his desire to avoid prosecution 
for numerous offenses which he admitted 
having committed. Over defense objec- 
tion, the trial court permitted the govern- 
ment, on redirect examination, to intro- 
duce the text of its agreement with the 
informant, which showed that he was 
liable to prosecution for all such crimes if 
he committed perjury while testifying for 
the government. 

Held, the agreement was properly ad- 
mitted “as completion of an area only 
partially explored on cross-examination.” 
United States v. Koss, 506 F.2d 1103 
(1974), 11 CLB 362. 


DEFENSES 


§ 54.10. Collateral estoppel 

Court of Appeals, 4th Cir. See United 
States v. Sifuentes, 504 F.2d 845 (1974), 
11 CLB 360, CLD § 14.10. 


§ 54.15. Discriminatory enforcement 

District of Columbia Male defendant, 
charged with homosexual solicitation for 
a lewd and immoral purpose, attempted 
to prove deprivation of equal protection 
of the laws by showing that, although 
some women solicited other women for 
the purpose of committing sodomitic acts, 
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only men had been arrested for solicita- 
tion to commit sodomy. 

Held, that in the absence of evidence 
showing that the fact of lesbian solicita- 
tion was known to the police, defendant 
had demonstrated nothing more than a 
failure to prosecute others because of 
lack of ‘mnowledge. Hence, defendant had 
tailed to meet the “heavy” burden of 
proving discriminatory enforcement of a 
valid statute. Furthermore, decisions sub- 
sequent to the landmark case of Yick Wo 
v. Hopkins, 118 U.S. 356, 6 S. Ct. 1064 
(1886) (holding that discriminatory ad- 
ministration of valid statutes violates the 
Equal Protection Clause of the Constitu- 
tion) “have not uniformly agreed that 
Yick Wo extends to law enforcement 
agencies.” United States v. Cozart, 321 
A.2d 342 (D.C. App. 1974), 11 CLB 98. 


§ 54.20. Double jeopardy—in general 

United States Supreme Court A _ local 
draft board refused to consider the de- 
fendant’s application for conscientious 
objector status, made after he had re- 
ceived induction notice but prior to the 


date of the order to report. He refused to 
report for induction and was charged 
with knowing refusal to submit to induc- 
tion into the armed forces of the United 
States. At the time of the commission of 
the alleged offense, it was the rule of the 
Second Circuit that a local draft board 
must reopen a registrant’s classification 
where his conscientious objector views 
had ripened after being notified to report 
for induction. Prior to trial, however, the 
Supreme Court held, in Ehlert v. United 
States, 402 U.S. 99 (1971), that a local 
board was not compelled to entertain con- 
scientious objector claims in such in- 
stances. The defendant, having waived a 
jury, was tried by the court. 

At the conclusion of the bench trial, the 
district judge, deeming it to be unfair to 
retroactively apply the ruling in Ehlert 
to the instant case, ordered that the in- 


dictment be “dismissed” and the defen- 
dant “discharged.” The government 
sought to appeal this decision pursuant 
to 18 U.S.C. § 3731 which provided for 
appeal from a district court order dismiss- 
ing an indictment. The court of appeals, 
however, holding that the “dismissal” in 
reality constituted an acquittal upon the 
facts, rejected the appeal for lack of 
jurisdiction on the ground that the double 
jeopardy clause barred further “prosecu- 
tion.” 

The United States Supreme Court af- 
firmed. Double jeopardy principles, said 
the Court, applied equally to bench and 
jury trials. In either case, the critical 
test was whether a decision on appeal 
favorable to the government wouid result 
in a retrial of defendant. Reversals on 
appeal stemming solely from alleged 
“errors of law” would rot result in mis- 
trials. In other words, the double 
jeopardy clause did not preclude reversals 
where the trier of fact, whether judge or 
jury, had concluded adversely to defen- 
dant on the facts, but the court had con- 
cluded favorably to him on the law. 

In the instant case, however, the trial 
judge did not make clear whether he had 
resolved all issues of fact against defen- 
dant. Under these circumstances, a pro- 
ceeding of some sort to resolve factual 
issues would be required upon any re- 
versal and remand, notwithstanding the 
fact that th trial had long since termi- 
nated in defendant’s favor. Such a result 
would clearly violate the double jeopardy 
clause. United States v. Jenkins, 95 S. Ct. 
1006 (1975), 11 CLB 498. 


United States Supreme Court See United 
States v. Wilson, 95 S. Ct. 1013 (1975), 11 
CLB 498, CLD § 73.70. 


United States Supreme Court See Breed 
v. Jones, 95 S. Ct. 1779 (1975), 11 CLB 
657, CLD § 89.62. 


Court of Appeals, 6th Cir. The district 
court judge, finding that the defendant 
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had been indicted under the wrong stat- 
ute on the evidence presented by the 
government, granted a defense motion for 
a directed verdict of acquittal at the con- 
clusion of the government’s case. The 
government appealed pursuant to 18 
U.S.C. § 3731, maintaining that it would 
not be double jeopardy to try defendant 
again since, from the government’s point 
of view, there had been no acquittal on 
the merits, notwithstanding that the 
judgment below had been based on facts 
established by evidence received at the 
trial. 

Held, in dismissing the government's 
appeal, that the doctrine established in 
United States v. Sisson, 399 U.S. 267 
(1970), that double jeopardy attaches and 
an appeal may not be perfected from a 
determination that rests upon evidence 
adduced at a trial, was applicable in the 
instant case. United States v. Robbins, 
510 F.2d 301 (1975), 11 CLB 505. 


Virginia At the conclusion of a prelim- 
inary hearing on felony warrants charg- 


ing defendant with assault with intent 
to maim, a municipal court justice con- 
victed each defendant of the misde- 
meanor of simple assault. Subsequently, 
defendants were indicted on the identical 
facts for wounding with intent to maim. 
They were convicted and, on appeal, as- 
serted double jeopardy. 

The state did not contest the fact that 
the earlier convictions were for a lesser 
included offense of the subsequently 
charged crimes. It relied, however, on an 
1873 Virginia decision in advancing the 
theory that upon return of the felony 
indictments, the misdemeanor convictions 
were merged into the felonies and the 
judgments of the municipal court were 
thereby rendered null and void. 

Held, in reversing the convictions, that 
the state’s “merger” theory could not 
avoid the double jeopardy clauses of the 
United States and Virginia Constitutions 


that bar prosecution of a criminal charge 
against an accused already convicted of 
an identical or lesser included offense. 
The 1873 decision, the court noted, had 
incorrectly applied the doctrine that 
double jeopardy does not bar criminal 
prosecution for “separate and distinct 
offenses” arising out of the same transac- 
tion. Lesser included offenses are not 
separate and severable, the court ob- 
served. Rouzie v. Commonwealth, 207 
S.E.2d 854 (1974), 11 CLB 97. 


§ 54.30. —Dual sovereignty doctrine 
Kansas Defendant was convicted in a 
federal court of the crime of kidnapping. 
This conviction was reversed on appeal 
and the indictment dismissed on the 
ground that defendant had been deprived 
of his constitutional right to counsel. 
Subsequently charged with aggravated 
kidnapping by the state of Kansas, he 
successfully moved to dismiss the state 
information on the ground of double 
jeopardy. 

Held, in reversing dismissal of the in- 
formation, that former jeopardy had not 
attached inasmuch as the federal appellate 
court’s dismissal was not tantamount to 
a judgment of acquittal but only served 
to “nullify the federal prosecution in its 
entirety.” Defendant, therefore, “stood 
subject to prosecution by Kansas for a 
violation of its criminal law as though the 
proceedings in the federal courts had 
never occurred.” Moreover, said the court, 
“the errors of another sovereignty should 
not deprive Kansas of its right to try one 
alleged to have violated its criminal laws.” 
State v. Dolack, 533 P.2d 1282 (1975), 
11 CLB 677. 


§ 54.55. —Mistrials as a basis for 

double jeopardy—in general 
Georgia See Cameron v. Caldwell, 208 
S.E.2d 441 (1974), 11 CLB 246, CLD § 
54.62. 
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§ 54.60. —Point at which jeopardy 
attaches 

United States Supreme Court See Breed 
v. Jones, 95 S. Ct. 1779 (1975), 11 CLB 
657, CLD § 89.62. 


Pennsylvania Pennsylvania has __pre- 
viously held that where sentence has al- 
ready been pronounced, but the judge 
chooses to suspend it pending a period of 
probation, former jeopardy attaches. 
Hence, the court, in resentencing a de- 
fendant for violation of that probation, 
may not exceed the maximum term under 
which the defendant was originally sen- 
tenced. 

Although the trial court in the instant 
case “vacated” the sentence (pending 
motions in arrest of judgment and for a 
new trial) prior to imposing a probation- 
ary sentence, double jeopardy would be 
deemed to attach in the same manner, and 
the trial court was bound by the terms 
of the original sentence. The court held 
there was no basis for distinguishing be- 
tween “vacating” and “suspending” a sen- 
tence. Commonwealth v. Tomlin, 336 


A.2d 407 (Pa. Super. 1975), 11 CLB 678. 


§ 54.62. —Reason for granting mistrial 
Court of Appeals, 2d Cir. After com- 
mencement of a conspiracy trial involv- 
ing multiple defendants, the government 
advised the court that it wished to intro- 
duce several oral statements made by one 
defendant. The court advised the govern- 
ment that the statements presented a 
Bruton problem as to codefendants. 
Rather than forgo the use of the state- 
ments, the government moved for and 
obtained a mistrial and severance as to 
that defendant. The defendant’s counsel 
expressly refused to consent to the sever- 
ance. 

The Second Circuit, holding that 
double jeopardy had attached, reversed 
the subsequent conviction obtained upon 
retrial and dismissed the indictment. In 
so holding, the court stressed that the 
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severance and retrial were for the benefit 
of the codefendants, not this defendant, 
that defendant had not consented to the 
severance and that some evidence against 
the defendant had already been adduced 
at trial. United States v. Glover, 506 F.2d 
291 (1947), 11 CLB 504. 


Georgia After the jury returned a verdict 
of guilty as to codefendant but reported 
that it could not reach a verdict as to 
defendant, the trial judge discharged the 
jury and declared a mistrial as to defen- 
dant. He was thereafter retried and con- 
victed. The Georgia Supreme Court af- 
firmed, holding that double jeopardy had 
not attached. A strong dissenting opin- 
ion said: 


“It is my view that when a criminal 
case has been fully presented to a jury 
by both the state and the accused, and 
the jury has deliberated but cannot and 
does not reach a verdict, the accused 
cannot be retried on the same charge. 
I say this because the burden is upon 
the state to prove the guilt of the ac- 
cused beyond a reasonable doubt. If 
the jury is unable to reach a verdict, the 
state has failed to carry its burden, and 
the accused has been exonerated. In 
such a situation there is no manifest 
necessity to declare a mistrial so that 
the ends of public justice will be met. 
A retrial under such circumstances vio- 
lates constitutional protections ac- 
corded to citizens of the United States.” 


Cameron v Caldwell, 208 S.E.2d 441 
(1974), 11 CLB 246. 


Wisconsin Failure of state to provide 
summary by police officers of exculpatory 
statements made by two sons and a friend 
of defendant charged with murder, de- 
spite timely demand for discovery, re- 
sulted in the granting of defendant's mo- 
tion for mistrial. A circuit court barred 
retrial on the ground that by deliberately 
withholding such information, the prose- 
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cution had interfered with the defendant's 
opportunity to completely cross-examine 
the state’s witnesses. The Wisconsin Su- 
preme Court, reversing, held that double 
jeopardy did not attach. Defendant’s 
close relationship with the persons who 
made the statements precluded “exclusive 
possession” of such statements by the 
state, and circumstances did not indicate 
bad faith on part of prosecution. Further- 
more, it had been the defendant who had 
moved for the mistrial. State v. Calhoun, 
226 N.W.2d 504 (1975), 11 CLB 518. 


§ 54.63. Ex post facto 

Court of Appeals, 5th Cir. Subsequent 
to defendants’ indictment for mailing 
obscene material, but prior to trial, the 
Supreme Court discarded the Roth and 
Memoirs standard for determining obscen- 
ity in Miller v. California, 413 U.S. 15, 93 
S. Ct. 2607 (1973), and companion cases. 
At trial, the district court instructed the 
jury in accordance with the 1973 Miller 
standard, rather than the Roth-Memoirs 
standard, which prevailed at the time of 
the allegedly illegal conduct. 

Held, in reversing judgment, that while 
Article I, Section 9 of the Constitution 
dealt only with ex post facto federal leg- 
islation and did not apply to judicial in- 
terpretations of legislation, 


“Nevertheless, the policy considerations 
which support a prohibition against the 
ex post facto application of a criminal 
statute are also applicable to judicial 
decisions which affect the interpreta- 
tion of a criminal statute. In both cases 
it is clearly undesirable to punish indi- 
viduals for acts which, at the time they 
were performed, were not within the 
reach of a criminal statute.” 


As applied to the instant case, Miller 
expanded the scope of material deemed 
to be obscene. Although the court would 
not go so far as to hold that the applica- 
tion of the Miller standard to defendant 
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violated the due process clause, the court 
did hold, however, that 


“[S]uch a retroactive application is inap- 
propriate without substantial justifica- 
tion outweighing . . . ex post facto con- 
siderations. Lacking such justification, 
the conviction must be reversed.” 


United States v. Wasserman, 504 F.2d 
1012 (1974), 11 CLB 366. 


[Editor's Note: For a discussion of Roth, 
Miller, and other Supreme Court obscen- 
ity decisions, see “The Rise and Fall of 
Roth,” Fahringer and Brown, Criminal 
Law Bulletin, Vol. 10, No. 8, Nov. 1974.] 


Arizona Statute providing for trial by an 
eight-member jury for a crime committed 
at a time when twelve-member juries were 
required was not invalid as ex post facto 
law in view of the holding in Williams v. 
Florida, 399 U.S. 78 (1970), that a twelve- 
member panel was not a necessary Sixth 
Amendment ingredient of a jury trial. 
Reliance upon a twe!ve-member jury was 
merely a “historical accident,” and impo- 
sition of smaller jury resulted in no disad- 
vantage to the “substantial rights” of de- 
fendant. State v. McIntosh, 532 P.2d 188 
(Ariz. App. 1975), 11 CLB 518. 


Georgia Georgia recently enacted legis- 
lation permitting the state to appeal to its 
supreme court from reversals of conviction 
in its court of appeals. Defendant, whose 
conviction had been reversed on appeal, 
maintained that applying such law and 
permitting an appeal constituted the same 
as ex post facto law since the crimes 
charged against him were committed prior 
to enactment of the enabling statute. 
Relying on the authority of Mallett v. 
North Carolina, 181 U.S. 589, 21 S. Ct. 730, 
the court held that the law was not ex 
post facto as to defendant since it “did not 
make that a criminal act which was inno- 
cent when done; did not aggravate an 
offence or change the punishment and 
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make it greater [than] when it was com- 
mitted; did not alter the rules of evidence, 
and require less or different evidence than 
the law required at the time of the com- 
mission of the offence; and did not de- 
prive the accused of any substantial right 
or immunity possessed by them at the 
time of the commission of the offence 
charged.” State v. Gould, 209 S.E.2d 312 
(Ga. App. 1974), 11 CLB 380. 


New York Sentencing of defendant under 
a statute which did not become effective 
until after the date on which the crime 
was committed was not an ex post facto 
enhancement of the punishment, despite 
the “mathematical” lengthening of the 
sentence due to the increased probation 
time, where the prison sentence itself was 
intermittent and for a shorter period than 
the trial judge would have otherwise im- 
posed under the old law. “One’s punish- 
ment,” said the court, “is not to be strictly 
equated with one’s sentence, but rather 
is to be considered in the broadest and 
most humane terms.” People v. Warren, 
360 N.Y.S.2d 961 (N.Y. Sup. Ct. 1974), 
11 CLB 377. 


§ 54.64. Entrapment—in general 

Court of Appeals, 5th Cir. Defendant 
charged with possession of marijuana with 
intent to distribute, testified at trial that 
one Smith, a paid government informant, 
had initiated the criminal activity and 
supplied the drug. The district court 
charged the jury that the government was 
not accountable for an entrapment if the 
agent had acted without the knowledge 
of the government. 

The Fifth Circuit reversed saying: 


“[T]his instruction was indeed errone- 
ous, because entrapment would arise 
here if Smith had supplied the mari- 
huana to [defendant] from his own re- 
sources and without the actual knowl- 
edge of ... and... Government officer.” 


The court further held that the district 


court had failed to make proper inquiries 
before excusing the informant from taking 
the stand, after the informant, who had 
been subpoenaed by the defendant, ap- 
prised the lower court of his intention to 
invoke his Fifth Amendment privilege. 
Noting the importance of the informant’s 
testimony and the “complex interplay 
between the law of entrapment, the in- 
former’s privilege [of nondisclosure of 
indentity] and Smith’s Fifth Amendment 
right against self-incrimination,” the court 
held that, on remand, the district court 
should examine the protesting witness to 
determine the validity of his Fifth Amend- 
ment claim. Should it be determined that 
the claim is valid as to all possibly rele- 
vant questions, 


“then the district court must decide 
in its informed discretion whether, in 
light of [the defendant's] entrapment 
defense, [the defendant] should be 
allowed to elicit Smith’s refusal to tes- 
tify before the jury or to comment on 
that refusal.” 


United States v. Gomez-Rojas, 507 F.2d 
1213 (1975), 11 CLB 505. 


Georgia Defendants, who accosted police- 
woman on stakeout duty and dragged her 
15 feet towards an empty lot, could not 
validly assert a defense of entrapment to 
the charge of kidnapping on the ground 
that she had smiled at them. “A smile of 


the police woman . . . is not sufficient to 
constitute a lure, incitement or persuasion 
to commit the crime of kidnapping.” 
Brown v. State, 208 S.E.2d 183 (Ga. App. 
1974), 11 CLB 98. 


§ 54.80. Insanity—substantive tests 

Court of Appeals, 10th Cir. Defendant 
pleaded insanity to charges stemming from 
a bank robbery. The prosecution’s psy- 
chiatrist testified that defendant, a border- 
line moron, was driven into the act by an 
intense desire to obtain money so that 
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he could buy explosives, the detonation 
of which satisfied his sexual desires. Al- 
though the psychiatrist clearly stated, in 
response to the judge’s question, that de- 
fendant’s overwhelming impulse did not 
constitute a delusion (because a delusion 
implies a gross misconception of reality ) 
and the defense did not assert that de- 
fendant had been deluded, the trial court, 
nevertheless, asked the jury to consider 
whether defendant was “willing the result 
or was he driven by some insane delusion 
to do what he did?” 

On appeal, the defense argued, inter 
alia, that the jury was provided with an 
improper standard for judging defendant's 
competence and that the trial court erred 
in instructing the jury that it could find 
defendant incompetent if his acts were 
the result of a delusion, whereas the prop- 
er test imposes no requirement that inca- 
pacity result from a delusion or any other 
particular type of mental impairment. 

The Ninth Circuit reversed the convic- 
tion and remanded for a new trial, citing 
the trial judge’s own misconception of 
reality in having focused the jury’s atten- 
tion upon an issue not raised by either 
side. The charge, said the court, focused 
repeatedly on whether defendant was 
driven by an insane delusion, to the seri- 
ous prejudice of defendant. Moreover, 
the trial court had failed to instruct that 
the question was whether defendant 
“lacked ‘substantial capacity’ to appreciate 
the wrongfulness of his conduct, or to con- 
form his conduct to the requirements of 
the law.” This was an important feature 
of the A.L.I. test, as adopted in Wion v. 
United States, 325 F.2d 420, and it should 
have been clearly explained to the jury. 
United States v. Munz, 504 F.2d 1203 
(1974), 11 CLB 233. 

§ 54.85. —Right to separate trial on 
issue of insanity 

Court of Appeals, D.C. Cir. While chas- 
ing another man with a gun, defendant 


shot and killed an armed private police- 
man who had attempted to intervene. 
Charged with murder and carrying a con- 
cealed weapon, defendant pleaded self- 
defense and insanity. His counsel, in mov- 
ing the court for a bifurcated trial with 
two juries, contended that: 


“the jury is going to feel that I am ask- 
ing them for two bites at the apple; 
that somehow it is immaterial for me 
to be in here arguing, that they just 
convicted him yesterday and now they 
ought to turn around and acquit him 
today, the same jury.” 


The trial court denied the motion and he 
was convicted. 


Held, in reversing and remanding on 
the issue of insanity, that in view of the 
inconsistency between defendant’s claim 
of self-defense based upon a rational 
belief that it was necessary to kill de- 
ceased because he had threatened him 
with serious bodily harm, and his claim 
of irrationality in support of his insanity 
defense, a second jury should have been 
employed to eliminate the likelihood of 
prejudice to defendant. 

The court, moreover, held that it was 
error for the prosecution to argue to the 
jury at the end of the insanity phase of 
the trial that defendant had demonstrated 
his ability to conform his “behavior to the 
requirements of law,” when, shortly after 
the shooting, he obeyed a District of Co- 
lumbia policeman’s order to halt. The 
court cited an earlier decision for the 
proposition that: 


“The question is not properly put in 
terms of whether he would have capac- 
ity to conform in some untypical re- 
straining situation —as with an atten- 
dant or policeman at his elbow. The 
issue is whether he was able to conform 
in the unstructured condition of life in 
an open society, and whether the result 
of his abnormal mental condition was a 
lack of substantial internal controls.” 
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United States v. Taylor, 510 F.2d 1283 
(1975), 11 CLB 670. 


§ 54.90. —Burden of proof 

Court of Appeals, 10th Cir. Defendant, 
convicted of aircraft piracy, contended 
that there was insufficient evidence to 
sustain the government’s burden of prov- 
ing beyond a reasonable doubt that he 
was mentally competent at the time the 
crime was committed and that, therefore, 
the trial court erred in denying his motions 
for judgment of acquittal and, alternative- 
ly, a new trial. The only expert testimony 
offered at the trial was that of a court- 
appointed psychiatrist, who stated that 
defendant “was psychotic and not mental- 
ly competent on the date of the offense” 
and that “in ail probability” he was not 
“mentally capable of knowing what he 
was doing.” 

The government offered no expert tes- 
timony in rebuttal, relying instead upon 
the testimony of lay witnesses — “but not 
in the ordinary sense.” The rebuttal was 
based not on their opinion as to defen- 
dant’s mental competency, said the court, 
“but rather on concrete facts and observa- 
tions,” indicating defendant’s competency 
from his behavior and activities. 

Conceding that the evidence afforded 
no “clear-cut resolution,” the court never- 
theless concluded that it was “sufficient 
as a matter of law to be submitted to the 
jury for its factual determination.” Con- 
viction affirmed. United States v. Cole- 
man, 501 F.2d 342 (1974), 11 CLB 232. 


§ 55.00. —Lay testimony 

Court of Appeals, 10th Cir. See United 
States v. Coleman, 501 F.2d 342 (1974), 
11 CLB 232, CLD § 54.90. 


§ 55.10. —Defense interposed over 
defendant’s objection 

Court of Appeals, D.C. Cir. Cf. United 

States v. Robertson, 507 F.2d 1148 

(1974), 11 CLB 506, CLD § 43.30. 


§ 55.30. —Commitment following 
acquittal 

Court of Appeals, D.C. Cir. The district 
court sua sponte raised the issue of insan- 
ity and acquitted defendant by reason of 
insanity. He was held for examination 
and a release hearing. Denying his motion 
for a jury trial civil commitment proceed- 
ing to determine whether his mental con- 
dition met the standards for commitment, 
the district court found that defendant 
had not established by a preponderance 
of the evidence that he met the conditions 
for release, and ordered defendant com- 
mitted until he could establish these con- 
ditions. 

Held, that the provisions of the District 
of Columbia Code permitting automatic 
commitment where defendant had raised 
the issue of insanity at trial, did not apply 
where the issue was raised sua sponte 
by the court. Defendant’s written request 
for a jury trial should not have been 
denied. At such proceeding, the govern- 
ment, and not the defendant, would have 
the burden of proof, namely, to show 
beyond a reasonable doubt that defen- 
dant’s mental condition met the require- 
ments of the statute. United States v. 
Wright, 511 F.2d 1311 (1975), 11 CLB 
669. 


§ 55.60. Lack of jurisdiction 

United States Supreme Court See United 
States v. Nixon, 94 S. Ct. 3090 (1974), 11 
CLB 77, CLD § 51.10. 


Court of Appeals, 2d Cir. Defendant, an 
Italian citizen, charged with conspiracy to 
import and distribute narcotics, asserted 
that the proceedings against him were 
void because his presence within the ter- 
ritorial jurisdiction of the court resulted 
from his being kidnapped from his home 
in Uruguay by paid American agents, de- 
tained for three weeks of interrogation 
and physical torture in Brazil (at times 
in the presence of a United States De- 
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partment of Justice official), then being 
drugged and flown into the United States 
where he was arrested on the aircraft. 

The district court denied a motion to 
vacate the verdict and dismiss the indict- 
ment, and held (relying on the authority 
of Frisbie v. Collins, 342 U.S. 519 (1952)) 
that the manner in which the defendant 
was brought into the territory of the 
United States was immaterial to the court’s 
power to proceed. 

The Fourth Circuit reversed and re- 
manded. Citing the “due process revolu- 
tion” instituted by the Supreme Court 
subsequent to Frisbie, the court held: 


“We view due process as now requiring 
a court to divest itself of jurisdiction 
over the person of a defendant where 
it has been acquired as the result of the 
government’s deliberate, unnecessary 
and unreasonable invasion of the ac- 
cused’s constitutional rights.” 


Defendant’s charges, if substantiated, 
would involve “deliberate misconduct on 
the part of United States agents, in viola- 
tion not only of constitutional prohibitions 


but also of the federal Kidnapping Act 
[18 U.S.C. 1201], and of two international 
treaties... .” United States v. Toscanino, 
500 F.2d 267 (1974), 11 CLB 85. 


§ 55.67. Renunciation 

Nebraska Seeing that his confederate in- 
tended to throw their robbery victim into 
the river if the victim did not produce the 
money, defendant tried to stop the pro- 
ceeding and, failing this, walked away. 
As he did so, he heard a splash behind 
him. The victim was later found dead 
floating in the river. 

Held, that the conviction for murder 
would be sustained since there was no 
appreciable interval between the alleged 
“abandonment” of the criminal enterprise 
and the act for which responsibility was 
sought to be avoided. Defendant's aban- 
donment must be such as to afford his 
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confederate a “reasonable opportunity to 
follow the example and refrain from fur- 
ther action before the act in question is 
committed.” 

Under the above circumstances, the trial 
court’s instruction that the abandonment 
must have been completed and an appre- 
ciable interval must have occurred before 
the robbery was attempted was not preju- 
dicially erroneous. “There was no reason- 
able opportunity for [the confederate] to 
reflect on the defendant’s alleged change 
of heart and refrain from proceeding fur- 
ther with the robbery or attempted rob- 
bery.” State v. Wilson, 222 N.W.2d 128 
(1975), 11 CLB 245. 


§ 55.70. Res judicata 

Ohio Doctrine of res judicata did not 
bar disciplinary proceedings against an 
attorney previously acquitted of criminal 
charges arising out of the same circum- 
stances (conversion of fiduciary funds). 
Disciplinary proceedings instituted by the 
Bar Association are not criminal or civil 
in character, nor do they involve the same 
parties, purpose or quantum of proof as 
criminal charges. Ohio State Bar Ass’n v. 
Weaver, 322 N.E.2d 665 (1975), 11 CLB 
521. 


§ 55.80. Self-defense—in general 

Court of Appeals, D.C. Cir. See United 
States v. Agurs, 510 F.2d 1249 (1975), 11 
CLB 667, CLD § 35.50. 


Court of Appeals, D.C. Cir. See United 
States v. Taylor, 510 F.2d 1283 (1975), 
11 CLB 670, CLD § 54.85. 


Indiana See Woods v. State, 319 N.E.2d 
688 (Ind. App. 1974), 11 CLB 519, CLD § 
58.53. 


Pennsylvania Decedent violently attacked 
defendant without provocation. Defen- 
dant tried to get away from him but 
found himself trapped inside his stalled 
car with decedent pounding on it. De- 
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fendant fired “a warning shot.” This fur- 
ther enraged decedent, who picked up 
and prepared to hurl a 50-pound concrete 
block. Defendant shot three times, killing 
the attacker. At trial, the government con- 
tended that defendant’s “warning shot” 
had actually wounded decedent and had 
thus served to “continue” the altercation. 
Defendant was convicted of voluntary 
manslaughter. 

The conviction was reversed as a matter 
of law on appeal. The court reaffirmed 
its position “condon[ing] the firing of 
warning shots in an attempt to ward off 
an attacker.” It was clear, said the court, 
that the initial shot had not been fired 
with aggressive intent but to fend off fur- 
ther attack. Hence “even assuming the 
first shot did strike the decedent, we are 
unable to subscribe to the Common- 
wealth’s view that this ‘continued’ the 
difficulty.” Commonwealth v. Mahoney, 
331 A.2d 488 (1975), 11 CLB 519. 


West Virginia See State v. Green, 206 
S.E.2d 923 (1974), 11 CLB 101, CLD § 
57.50. 


§ 56.39. Unconstitutionality of statute 
or ordinance—procedural 
matters 
United States Supreme Court See United 
States v. Nixon, 94 S. Ct. 3090 (1974), 11 
CLB 77, CLD § 51.10. 


Court of Appeals, 2d Cir. See United 
States ex rel. Williams v. Preiser, 497 F.2d 
337 (1974), 11 CLB 92, CLD § 75.35. 


West Virginia Defendant was convicted, 
under West Virginia’s dangerous drugs 
statute, of possession, delivery, and sale 
of LSD. That statute, when enacted in 
1965, did not include LSD as a prescribed 
drug. However, it incorporated by refer- 
ence any drug presently or subsequently 
designated by the federal government as 
dangerous or habit forming in accordance 
with the Federal Food, Drug and Cos- 
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metic Act. The federal government did 
not declare LSD to be a dangerous drug 
until three years after the enactment of 
the state statute. 

Reversing the conviction, the court held 
that while it was “permissible for the. . . 
Legislature . . . to adopt by incorporation 
and reference conduct which previously 
has been declared to be unlawful,” any at- 
tempted “adoption of future laws, rules 
or regulations of other states, or of the 
federal government, or of its agencies,” 
violated the state’s constitution as an “un- 
lawful delegation of the legislative power.” 

Since the section under which defen- 
dant was convicted was void, the indict- 
ment founded on it was likewise void. 
State v. Grinstead, 206 S.E.2d 912 (1974), 
11 CLB 100. 


§ 56.40. —Violation of First Amendment 
United States Supreme Court Defendant, 
in protest against the Cambodian inva- 
sion and the Kent State University kill- 
ings, hung out of the window of his apart- 
ment an American flag to which a peace 
symbol (constructed out of removable 
tape) was affixed on both sides. He was 
tried under a Washington statute prohib- 
iting the exhibition of a United States flag 
upon which any “word, figure, mark, pic- 
ture, design, drawing or advertisement” 
was placed. His uncontradicted testimony 
was that his purpose in displaying the 
flag was to demonstrate that, in his view, 
what America and its flag really stood 
for was peace. Defendant was convicted. 

The United States Supreme Court re- 
versed (6-to-3). Although the Court de- 
clined to pass directly upon the validity 
of the state’s asserted interest in preserv- 
ing the national flag as an unalloyed sym- 
bol of the country, it held that the statute, 
as applied to defendant, infringed upon 
a protected form of expression, namely, 
communication by use of symbols. 

In arriving at its conclusion, the Court 
found it significant that the flag was pri- 
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vately owned by the defendant, that it 
was displayed on private property, and 
that defendant had engaged in no trespass 
or disorderly conduct. Furthermore, the 
record was devoid of proof of any risk 
of breach of the peace. Moreover, where 
defendant did not “impose his ideas upon 
a captive audience,” the state could not 
validly have invoked its interest in pro- 
tecting the sensibilities of passersby. 
Finally, defendant “was not charged un- 
der the desecration statute, . . . nor did 
he permanently disfigure the flag or de- 
stroy it.” Spence v. State of Washington, 
94 S. Ct. 2727 (1974), 11 CLB 79. 


United States Supreme Court The Su- 
preme Court overturned the conviction 
of a Virginia newspaper editor who (prior 
to Supreme Court decisions legalizing 
abortions) ran a commercial advertise- 
ment in Virginia of a New York abortion 
referral service. The advertisement con- 
tained the statement that abortions were 
now legal in New York Siate and offered 
placement in accredited hospitals and 
clinics. The statute (since amended) un- 
der which defendant had been convicted 
made it a misdemeanor, by the sale or 
circulation of any publication, to en- 
courage or prompt the procuring of an 
abortion. 

The Court held that, whatever the legit- 
imate interest of a State in regulating 
advertising incident to its power to con- 
trol and restrict commercial activity, the 
State of Virginia could not forbid the dis- 
semination of information, by commercial 
advertisement or other means, concerning 
lawful activity in another state. Moreover, 
the advertisement in question, said the 
Court, conveyed information of potential 
interest and value to a diverse audience — 
not only to readers possibly in need of the 
services offered, but also to those with 
a general curiosity about, or genuine in- 
terest in, the subject matter or the law 
of another State and its development, 


and to readers seeking reform in Vir- 
ginia. Also, the activity advertised per- 
tained to constitutional interests. Thus, 
in this case, defendant’s First Amend- 
ment interests coincided with the consti- 
tutional interests of the general public. 

While expressly declining to decide the 
extent to which First Amendment protec- 
tion “is afforded commercial advertising 
under all circumstances and in the face 
of all kinds of regulations,” the Court 
emphasized that a State could not sum- 
marily brush aside First Amendment con- 
siderations when dealing with commercial 
advertisement. Bigelow v. Virginia, 95 
S. Ct. 2222 (1975), 11 CLB 662. 


New York See La Rocca v. Lane, 366 
N.Y.S.2d 456 (App. Div. 2d Dep't 1975), 
11 CLB 676, CLD § 5.22. 


§ 56.45. —vVoid for vagueness 
Alaska See Stock v. State, 526 P.2d 3 
(1974), 11 CLB 98, CLD § 81.21.1. 


Pennsylvania See Commonwealth _v. 
Morgan, 331 A.2d 444 (1975), 11 CLB 
518, CLD § 80.37. 


§ 56.50. —vViolation of Fourth 
Amendment 

United States Supreme Court See Brown 
v. Illinois, 95 $. Ct. 2254 (1975), 11 CLB 
656, CLD § 1.98. 


D. THE JURY 


JURY INSTRUCTIONS 


§ 57.05. Accomplice testimony 

Court of Appeals, D.C. Cir. See United 
States v. Lee, 506 F.2d 111 (1974), 11 
CLB 503, CLD § 46.20. 


§ 57.35. Circumstantial evidence 

New York Where the evidence connect- 
ing defendant with a felony murder was 
completely circumstantial — and the only 
testimony implicating defendant was sup- 
plied by a woman with a history of men- 
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tal illness and who was admittedly under 
the influence of drugs on the night in 
question — the failure of the trial court 
to charge “the circumstantial evidence 
rule” on the degree and quality of proof 
required in a case based wholly on cir- 
cumstantial evidence, was prejudicial error 
requiring reversal and a new trial, “in the 
interests of justice, despite the absence of 
an exception to the charge.” 

The trial court should have charged 
that where the “prosecution relies wholly 
upon circumstantial evidence to establish 
the guilt of the accused, the circumstances 
must be satisfactorily established and 
must be of such a character as, if true, 
to exclude to a moral certainty every other 
hypothesis except that of the accused's 
guilt.” People v. Vasquez, 367 N.Y.S.2d 
78 (App. Div. 2d Dep't, 1975), 11 CLB 
678. 


§ 57.50. Duty to charge on defendant's 
theory of defense 

Court of Appeals, 5th Cir. See United 

States v. Bowness, 504 F.2d 391 (1974), 

11 CLB 366, CLD § 83.15. 


Iowa See State v. Baskin, 220 N.W.2d 
882 (1974), 11 CLB 101, CLD § 81.32. 


West Virginia Defendant was entitled 
to a jury instruction on self-defense where 
there was competent (although contro- 
verted) evidence to support the conten- 
tion of defendant, involved in a nightclub 
altercation, that she was menaced by the 
crowd, which drove her back to a wall 
of the club and refused to heed her warn- 
ing to stand back before she fired a re- 
volver and accidentally killed a nonpar- 
ticipant who was 29 inches away. “Where, 
in a trial for murder, there is competent 
evidence tending to show that the accused 
believed, and had reasonable grounds to 
believe, that [she] was in danger of losing 
[her] life or suffering great bodily harm 
at the hands of several assailants acting 
together, [she] may defend against any 
or all of said assailants, and it is reversible 
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error for the trial court to refuse to instruct 
the jury to that effect.” State v. Green, 
206 S.E.2d 923 (1974), 11 CLB 101. 


§ 57.55. Duty to charge in defendant's 
presence 

United States Supreme Court Defendant 
was charged with making oral threats to 
take the life of or to inflict bodily harm 
upon the President of the United States. 
After two hours of deliberation without 
reaching a verdict, the jury sent the judge 
a note inquiring whether the court would 
“accept a verdict of ‘Guilty as charged 
with extreme mercy of the Court.’” With- 
out apprising defense counsel of the exis- 
tence of the note or of his reply, the trial 
judge sent back a note “to advise the jury 
that the Court’s answer was in the affir- 
mative.” Five minutes later, the jury re- 
turned a guilty verdict recommending 
“extreme mercy.” 

Held, in reversing the condition, that 
notwithstanding the failure of trial coun- 
sel to raise the issue in the Court of Ap- 
peals or in this Court, the trial court com- 
mitted prejudicial error by depriving de- 
fendant of his right, under case law and 
under Fed. Rule Crim. Proc. 43, to be 
present “at every stage of the trial includ- 
ing the impaneling of the jury and the 
return of the verdict.” 

Although a violation of Rule 43 may, 
in some circumstances, be harmless error, 
said the Court, there was a strong possibil- 
ity in the instant situation “that the trial 
judge’s response may have induced una- 
nimity by giving members of the jury 
who had previously hesitated about reach- 
ing a guilty verdict the impression that 
the recommendation might be an ac- 
ceptable compromise.” Rogers v. United 
States, 95 S. Ct. 2091 (1975), 11 CLB 662. 


§ 57.60. Duty to charge on essential 
elements of crime 

Court of Appeals, 2d Cir. Even though 

there was ample evidence to sustain a 
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conviction, failure of the court to instruct 
on the essential elements of the crimes 
charged — bank robbery and aggravated 
bank robbery — required reversal and re- 
mand for a new trial. The government’s 
contention was rejected that the error was 
harmless because the only truly contested 
issue for the jury was the identity of the 
bank robbers. “While that may be sub- 
stantially true,” said the court, “we do not 
think it harmless error for a jury to find 
a man guilty of a federal offense without 
even knowing what the elements of the 
offense are.” 

The trial judge had summarized the 
two counts of the indictment as follows: 


“In count one of the indictment, the 
[defendants] are charged with the 
crimes of knowingly and wilfully rob- 
bing the . . . bank located . . . and 
taking therefrom approximately $15,000, 
and aiding and abetting in the commis- 
sion of the robbery. 


“In count two of the indictment, the 
said defendants are charged with the 


crimes of knowingly and wilfully plac- 
ing in jeopardy the lives of employees 
of the bank and other persons present 
in the commission of the robbery and 
aiding and abetting.” 


There was no further definition of the 
crimes charged. “Even a cursory reading 
of the bank robbery statutes indicates 
that more than the few short sentences of 
the charge quoted above are required. 
At the very least,” said the court, 


“[T]his jury should have been told 
that it had to find, beyond a reason- 
able doubt, the following elements of 
the crime for Count One, charging a 
violation of section 2113(a): The de- 
fendants took money from a federally 
insured savings and loan association; the 
taking was accomplished through the 
use of force and violence, or by intim- 
idation, and from the person or pres- 
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ence of individuals other than defen- 
dants; the money taken was in the care, 
custody, control, management or posses- 
sion of the association; and the taking 
was done with wrongful intent, that is, 
knowingly and wilfully. ... For Count 
Two, charging a violation of section 
2113(d), the jury should have been 
instructed that, along with the elements 
specified above, it had to find that de- 
fendants assaulted or placed in jeop- 
ardy the lives of any person by use of a 
dangerous weapon or device.” 


When defendant exercised his constitu- 
tional right to a jury, observed the court, 
“he put the government to the burden of 
proving the elements of the crimes 
charged to a jury’s satisfaction, not to 
ours or to the district judge’s.” United 
States v. Howard, 506 F.2d 1131 (1974), 
11 CLB 363. 


Court of Appeals, 5th Cir. During the 
course of her trial for conspiracy to pos- 
sess marijuana with intent to distribute, 
defendant, who could not speak English, 
admitted through an interpreter that she 
had given to one man a quantity of mari- 
juana brought over to her house by 
another man. The trial judge miscon- 
strued this testimony as an admission of 
participation in a conspiracy to distribute, 
rather than merely the admission of a 
delivery which may have been consistent 
with innocence. Her court-appointed coun- 
sel, however, readily agreed with the trial 
judge that she had admitted guilt and 
that the sole remaining issue was whether 
or not the government had reneged, as she 
claimed, on a promise of immunity in re- 
turn for her help in apprehending a self- 
asserted federal agent who had attempted 
to extort money from her. Her counsel 
also heartily acquiesced in the judge’s 
decision to submit this remaining issue to 
the jury in the form of a special interrog- 
atory. 

Accordingly, the trial judge charged the 
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jury that they were to render a not-guilty 
verdict if they decided that a promise 
of immunity had been made, and a 
guilty verdict if they decided that a 
promise of immunity had not, in fact, 
been made to defendant. Since the trial 
judge believed that this was the only issue 
for jury resolution, he refrained from 
specifically charging on all of the ele- 
ments of the crime. 

The Fifth Circuit reversed — notwith- 
standing the “hearty acquiescence” of de- 
fense counsel in the limited charge — find- 
ing plain errors which not only affected 
the substantial rights of defendant, but 
which also “squarely place[d] the integ- 
rity of the judicial process at hazard.” 

While there are exceptions to every 
generic statement, said the court, “three 
overriding principles emerge: (1) The 
court should define the crime charged 
and specify its essential elements. ... (2) 
A court should never direct a verdict of 
guilt, in whole or in part.... (3) Special 
interrogatories should not be used in 
criminal trials.” In the instant case, “the 
result of this one-issue instruction was to 


direct a verdict of guilt on the unresolved, 
uninstructed question of conspiratorial 


conduct.” United States v. Bosch, 505 
F.2d 78 (1974), 11 CLB 228. 


8 57.70. Lesser included offenses 

North Carolina Defendant was charged 
with the unlawful possession of heroin, a 
controlled substance, with intent to de- 
liver the same. The judge instructed the 
jury that it could return a verdict of guilty 
of unlawful possession with intent to dis- 
tribute, a verdict of guilty of possession, 
or a verdict of not guilty. The verdict was, 
“guilty of the charge of possession of a 
controlled substance.” Appealing his sen- 
tence, defendant contended that the crime 
of possession of a controlled substance is 
not a lesser included offense of the crime 
of possession of a controlled substance 
with intent to deliver it, relying upon 


State v. Cameron, 283 N.C. 191, 195 
§.E.2d 481. 

Sustaining the conviction, the court 
held that Cameron was clearly distin- 
guishable. As pointed out in that case, 
one may sell a substance with or without 
having possession; and one may possess a 
substance which he does not sell. Conse- 
quently, possession is not an element of 
sale, and sale is not an element of posses- 
sion. On the other hand, one may not 
possess a substance with intent to deliver 
it without having possession of it. Thus, 
said the court, “possession is an element 
of possession with intent to deliver and 
the unauthorized possession is, of neces- 
sity, an offense included within the 
charge that the defendant did unlawfully 
possess with intent to deliver. Conse- 
quently, there was no error in instructing 
the jury that . . . it might find the defen- 
dant guilty of the unauthorized possession 
of a controlled substance.” State v. Aiken, 
209 S.E.2d 763 (1974), 11 CLB 371. 


Oregon Oregon’s older statutes, permit- 
ting a jury to find a defendant guilty of a 
lesser included offense, made specific 
reference only to “crimes.” In 1971, the 
Oregon legislature made possession of 
less than one ounce of marijuana a “viola- 
tion” rather than a crime. In 1973, the 
legislature, as part of its revision of the 
criminal procedure code, reenacted the 
older statutes but failed to add the new 
concept of a “violation” to the felony- 
misdemeanor classification. 

On the strength of this, the trial court, 
in the instant prosecution for the crime 
of possession of more than one ounce of 
marijuana, denied defendant's request to 
instruct the jury on the elements of the 
violation of possession of less than one 
ounce of marijuana, notwithstanding that 
there was evidence from which the jury 
might have found possession of the lesser 
amount. 

Held, in reversing the conviction and 





CRIMINAL LAW BULLETIN 


remanding for a new trial, that since the 
legislative history indicated that the 
legislature never considered the precise 
question of a “lesser included violation,” 
it was the duty of the court “to deduce 
what the legislature probably would have 
done, had it considered the problem.” 
Accordingly, the court concluded that 
trial courts can, and should when sup- 
ported by the evidence, instruct on the 
elements of the violation of possession of 
less than one ounce, and that defendant’s 
requested instruction should have been 
given. State v. Rafal, 533 P.2d 1397 (Ore. 
App. 1975), 11 CLB 682. 


§ 57.76. ‘Missing witness” instruction 
Massachusetts The principal government 
witness implicating defendant in a bank 
robbery testified that defendant’s wife 
had been present on two occasions when 
defendant had discussed the robbery with 
the witness. In his closing argument, the 
prosecutor commented on the defendant’s 
failure to call his wife to rebut the wit- 
ness. The judge refused to declare a mis- 
trial, but instructed the jury that “if the 
jury were to find that the defendant’s wife 
was available to be called but was not 
called, they would be warranted on the 
evidence before them in drawing an infer- 
ence that her testimony, if produced, 
would not be favorable to the defendant.” 
Defendant was convicted. Appealing, he 
contended that since the government had 
made no showing that his wife had been 
physically available to testify, the jury 
should not have been permitted to draw 
any such adverse inference. 

Held, in sustaining the conviction, that 
the rule permitting the drawing of an 
adverse inference from the failure to call 
a witness “in control of the party and 
available” to contradict incriminating 
testimony, did not necessarily require 
proof of the actual physical whereabouts 
and availability of such witness. The 
terms “availability,” or “probable avail- 
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ability,” or “control,” said the court, are 
“words of art,” which “refer not to proof 
of actual physical whereabouts, but rather 
to the likelihood that the party against 
whom the inference is to be drawn would 
be able to procure the missing witness’ 
physical presence in court.” 
In the instant case, said the court, 


“The jury were entitled to draw the 
common sense inference that, in a 
situation where the only grievously 
damaging testimony against the defen- 
dant could be contradicted by the de- 
fendant’s wife, the defendant’s rela- 
tionship to his wife was such that he 
would be likely to knew her where- 
abouts, and that if her testimony could 
help him, he would be able to procure 
her presence in court.” 


Accordingly, there was no error in the 
judge’s instructions to the jury that they 
might draw an inference adverse to de- 
fendant from his failure to produce his 
wife or explain her absence. Common- 
wealth v. Happnie, 326 N.E.2d 25 (1975), 
11 CLB 679. 


§ 57.80. Presumptions and inferences— 
in general 

Colorado A Colorado statute specifically 
limited the use of a presumption that a 
person was under the influence of intox- 
icating liquor when his blood contained 
0.10 percent or more by weight of alcohol 
to the misdemeanors of driving while in- 
toxicated or driving while ability is im- 
paired. There was no authorization for 
the trial court's instruction on the pre- 
sumption where defendant was charged 
with the felony of inflicting bodily injury 
by recklessly operating a motor vehicle 
while under the influence of intoxicating 
liquor. The giving of the instruction over 
defendant’s objection was not harmless 
error, as contended by the state. Defen- 
dant presented evidence which, if be- 
lieved by the jury, would have been a 
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basis for acquittal. Since the instruction 
could have been the influencing factor 
upon which the jury found defendant 
guilty, it was clearly reversible error. Peo- 
ple v. Davis, 528 P.2d 251 (1974), 11 
CLB 371. 


§ 58.00. —Recent and exclusive 
possession 

South Carolina See State v. Attardo, 211 

S.E.2d 868 (1975), 11 CLB 517, CLD § 

81.25. 


§ 58.03. Parole eligibility 

Court of Appeals, Sth Cir. Under Ar- 
kansas procedure, following a conviction 
for rape, a jury must decide the sentence. 
The trial court instructed the jury that if 
it sentenced defendant for a specified 
term of years, he would be entitled to 
parole consideration after serving one- 
third of his term, but that there was no 
provision for parole on a life sentence. 
The jury returned a sentence of 75 years’ 
imprisonment. 

Held, in denying habeas corpus relief, 
that while an instruction on parole eligi- 
bility was improper, and while the record 
indicated that the jury was in fact influ- 
enced by the instruction when it returned 
its sentence, there was no denial of due 
process or fundamental fairness here in- 
asmuch as the instruction obviated the 
possibility that the jury might have im- 
posed life sentence on the mistaken as- 
sumption that defendant would retain his 
eligibility for parole. Clark v. Lockhart, 
512 F.2d 235 (1975), 11 CLB 668. 


§ 58.05. Punishment or disposition 
tollowing insanity acquittal 
Massachusetts Defendant’s murder con- 
viction was reversed as against the weight 
of evidence where the trial court had 
refused to charge the jury as to the con- 
sequences of a verdict of not guilty by 
reason of insanity, and where it was clear 
from the record on appeal that the sole 


761 


reason for the jury’s failure to bring in 
that verdict was its understandable dread 
of having defendant loosed upon society. 
In a departure from previous policy, the 
Supreme Judicial Court of Massachusetts 
held that: henceforth, “where the defense 
of insanity is fairly raised, the defendant, 
on his timely request, is entitled to an 
instruction regarding the consequences 
of a verdict of not guilty by reason of 
insanity. Such an instruction shall also 
be given on the request of the jury.” 
Commonwealth v. Mutina, 323 N.E.2d 
294 (1975), 11 CLB 520. 


§ 58.10. Prior convictions—effect 
Kentucky After finding defendant guilty 
of the primary offense, the jury found 
that defendant had been convicted of two 
previous felonies and imposed a life sen- 
tence in accordance with Kentucky’s 
Habitual Criminal Act. The sentence was 
reversed on appeal on the ground that the 
trial court had erred in failing to instruct 
the jury that it had the “option of finding 
the defendant guilty of but one of the 
prior convictions as well as two or more 
if not admitted.” (In this case, it is im- 
portant to note that defendant had not 
taken the stand; hence, he was not called 
upon to admit the prior convictions.) 
Boyd v. Commonwealth, 521 S$.W.2d 84 
(1975), 11 CLB 680. 


Oklahoma Following delivery of the first- 
stage guilty verdict, defendant agreed to 
waive introduction of evidence in the 
second-stage proceedings, since he had 
already testified during the first part of 
the trial about three previous felony con- 
victions. The next day, before commenc- 
ing the second stage, defendant requested 
that instructions be submitted to the jury 
whereby they could sentence defendant 
either on the simple offense by finding 
him not guilty of previous offenses, or on 
the offense after a former felony convic- 
tion. The trial court refused to so instruct, 
and defendant elected to waive jury con- 
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sideration of the sentence in exchange for 
the minimum sentence. 


In rejecting defendant’s contention that 
error occurred because the trial court’s 
refusal to give the requested instructions 
forced him to involuntarily waive the 
second-stage jury trial, the court dis- 
tinguished the factual situation in which 
evidence of prior convictions had not 
been introduced until the punishment 
stage of the trial and the defendant had 
not testified. In the instant case, defen- 
dant confessed his prior convictions, so 
had the second-stage proceedings been 
tried by the jury, they should only have 
been instructed on sentencing for the 
subsequent offense. Therefore, there was 
no error by the trial court, and none 
would have resulted had defendant 
chosen not to waive jury sentencing. Lister 
v. State, 528 P.2d 1126 (Okla. Crim. App. 
1974), 11 CLB 377. 


Tennessee A trial judge’s statement, in 
response to a jurors question, that the 
jury could consider defendant’s past crim- 
inal record in “reaching its verdict, and 
if a verdict of guilty, in setting a penalty,” 
was reversible error. Evidence of past 
crimes could only be considered on the 
issue of defendant’s credibility as a wit- 
ness. McCloudy v. State, 513 S.W.2d 192 
(Tenn. Crim. App. 1974), 11 CLB 246. 


§ 58.20. Probation recommendation 
Texas A Texas statute limited the rec- 
ommendation for probation by a jury only 
to cases where the proof showed, and the 
jury found in its verdict, that defendant 
had “never before been convicted of a 
felony.” At trial, defendant testified 
that he had been convicted of two 
prior felony offenses but that the convic- 
tions were currently “on appeal.” The 
court refused to give defendant’s re- 
quested charge on probation. He was 
convicted of burglary, and he appealed. 
Held, the trial court’s refusal to submit 


defendant’s requested charge on proba- 
tion was reversible error. Since defen- 
dant’s prior convictions were on appeal 
and pending, they were not “final.” Baker 
v. State, 520 S.W.2d 782 (Tex. Crim. App. 
1975), 11 CLB 680. 


§ 58.53. Self-defense 

Indiana While it is true that where there 
exists a reasonable doubt as to whether a 
defendant charged with murder acted in 
self-defense, there is, of necessity, a rea- 
sonable doubt as to whether he is guilty 
of the offense, the trial court did not err 
in refusing to specifically instruct that the 
burden was on the state to prove beyond 
a reasonable doubt that “death did not 
result from the proper exercise on the 
part of the accused of the right of self- 
defense.” It is sufficient to charge the jury 
that the prosecution must prove guilt be- 
yond a reasonable doubt; to define self- 
defense; and to tell the jury that one 
acting in self-defense commits no crime 
at all. 

A dissenting opinion thought it was 
“utterly unrealistic” to suggest that lay 
jurors would comprehend the implications 
of the court’s general instruction. Defen- 
dant was entitled to have the jury in- 
structed specifically as well as generally. 
His tendered instructions on reasonable 
doubt and burden of proof correctly 
stated the law and should have been 
given. The court’s general instruction, 
said the dissent, contained “language 
which to a layman can certainly seem 
involved and obscure, although it does 
correctly state the substantive law of self- 
defense, but does so wholly without ref- 
erence to the burden of proof or to the 
rule of reasonable doubt.” Woods v. 
State, 319 N.E.2d 688 (Ind. App. 1974), 
11 CLB 519. 


§ 58.55. Charge on issues of law 
United States Supreme Court The Su- 
preme Court upheld the conviction of a 
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president of a large supermarket food 
chain for violation of § 301(k) of the 
federal Food, Drug and Cosmetic Act in 
causing interstate food shipments being 
held in the firm’s warehouse to be ex- 
posed to rodent contamination. (Defen- 
dant’s conviction on five counts had re- 
sulted in a total fine of $250.) In so hold- 
ing, the Court rejected the contention of 
the court of appeals that while it was not 
necessary under the statute to show con- 
sciousness of wrongdoing, the jury should 
have been instructed that the corporate 
official could not be found guilty in the 
absence of “wrongful action” on his part. 
Noting that the Act requires the “high- 
est standard of foresight and vigilance” 
on the part of “responsible corporate 
agents dealing with products which may 
affect the health of the consumer,” the 
Supreme Court went on to hold: 


“The concept of a ‘responsible rela- 
tionship’ to, or a ‘responsible share’ in, 
violation of the Act indeed imports 
some measure of blameworthiness; but 
it is equally clear that the Government 
establishes a prima facie case when it 
introduces evidence sufficient to war- 
rant a finding by the trier of the facts 
that the defendant had, by reason of 
his position in the corporation, respon- 
sibility and authority either to pre- 
vent in the first instance, or promptly 
to correct, the violation complained of, 
and that he failed to do so. The failure 
thus to fulfill the duty imposed by the 
interaction of the corporate agent's 
authority and the statute furnishes a 
sufficient causal link. The considera- 
tions which prompted the imposition of 
this duty, and the scope of the duty, 
provide the measure of culpability.” 


In the instant case, defendant had taken 
the position that while he had been aware 
of the health violation, he had fulfilled his 
obligations under the law from the stand- 
point of the criminal provision when he 


delegated the problem to the appropriate 
department subordinates. The trial court, 
however, had charged the jury that in 
order to find the defendant guilty, it must 
find beyond a reasonable doubt that de- 
fendant “had a responsible relation to the 
situation,” and “by virtue of his, position 
. . . had authority and responsibility” to 
deal with the situation. The Supreme 
Court held that the charge on the whole 
was not misleading and contained an ade- 
quate statement of the law. United States 
v. Park, 95 S. Ct. 1903 (1975), 11 CLB 
666, CLD §§ 46.00, 58.55. 


§ 58.60. Supplemental instructions—in 
general 

Iowa Defendant could not validly com- 
plain of the trial court’s refusal to allow 
him an opportunity to request additional 
instructions where he did not avail him- 
self of the statutory right to file requested 
instructions. Defendant, furthermore, had 
failed to assert the alleged lack of oppor- 
tunity to take exceptions to instructions as 
a ground in any of his several post-trial 


motions. Nor did he avail himself of his 
plain right, pursuant to statute, to take 
exceptions in his motion for a new trial. 
“Absent compelling reason,” the court 
would “not consider matter raised for the 
first time on appeal.” State v. Mattingly, 
220 N.W.2d 865 (1974), 11 CLB 97. 


§ 59.15. Good faith 

Michigan Defendant was charged under 
Michigan’s narcotics statute, which made 
it a crime to prescribe certain narcotic 
drugs to persons known by him to be nar- 
cotics users and addicts, otherwise than 
in “good faith and in the course of his 
professional practice.” The trial court, in 
instructing the jury on the meaning of 
“good faith,” made repeated reference to 
the requirement that defendant must 
have acted with honest belief, “based 
upon accepted medical standards.” De- 
fense counsel, unsuccessfully objecting, 





CRIMINAL LAW BULLETIN 


maintained that the court erred in relat- 
ing “good faith” to accepted medical 
standards rather than to defendant’s own 
medical knowledge. 

Held, in reversing the conviction, that 
“good faith” as used in the statute “neces- 
sarily imports a subjective standard”; that 
is, it is deemed a standard measuring 
“the state of mind and perception of the 
defendant —a measure of honest belief 
and intention.” In concluding that the 
instructions given were fatally defective, 
the court did not mean to suggest, how- 
ever, that expert testimony as to profes- 
sional standards had no place in criminal 
proceedings involving a subjective good 
faith standard. Said the court in this 
connection: 


“Objective indicia of good faith are 
necessary in a proceeding involving 
subjective good faith for a defendant’s 
state of mind will always be evidenced 
by objective indicia. The focus, how- 
ever, must be upon objective indicia as 
they pertain to defendant's animus.” 


People v. Downes, 228 N.W.2d 212 


(1975), 11 CLB 679. 


§ 59.18. Reasonable doubt 
Court of Appeals, 5th Cir. Sez United 
States v. Richardson, 504 F.2d 357 (1974), 
11 CLB 364, CLD § 50.30. 


JURY SELECTION, 
DELIBERATION, AND VERDICT 
( Right to jury trial. See § 43.45.) 


§ 60.00. Requirement of impartial jury— 
in general 

Pennsylvania See Commonwealth  v. 

Harkins, 328 A.2d 156 (1974), 11 CLB 

374, CLD § 60.10. 


Pennsylvania See Commonwealth _ v. 
Brown, 332 A.2d 828 (Pa. Super. 1974), 
11 CLB 520, CLD § 60.07. 
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§ 60.07. —Physical disqualification of 
juror 

Pennsylvania Conviction reversed and 
case remanded for new trial where hear- 
ing impairment of juror was “so great as 
to deny [defendant] a fair, impartial trial, 
and a unanimous verdict.” Although the 
court recognized the difficulty of deter- 
mining the amount of prejudice suffered 
by defendant because of the juror’s hear- 
ing impairment, the juror admitted in- 
ability to hear questions, and his re- 
sponses were inconclusive as to whether 
he had heard all the testimony. “Thus,” 
said the court, “we are confronted with a 
situation where, in order to insure fairness 
and to alleviate any possibility of prej- 
udice caused by the deaf juror, we must 
assume prejudice for the sake of insured 
fairness.” 

The state’s contention that defendant's 
failure to object to the juror’s deafness 
until after the verdict waived the right to 
such objection was rejected. The court, 
relying on the reasoning of a Texas court 
distinguishing between a legal and a 
physical disqualification, held that defen- 
dant had not waived the right to object 
where the record showed that he had not 
been negligent in not discovering the 
impairment. Commonwealth v. Brown, 
332 A.2d 828 (Pa. Super. 1974), 11 CLB 
520. 


§ 60.08. —Systematic exclusion of 
Negroes, etc. 

“The Attica Cases: A Successful Jury 

Challenge in a Northern City” by Paul 

G. Chevigny, 11 CLB 157 (1975). 


United States Supreme Court Section 
1867(f) of the Jury Selection and Service 
Act (28 U.S.C. § 1861 et seq.) provides 
in relevant part: 


“The contents of records or papers used 
by the jury commission or clerk in con- 
nection with the jury selection process 
shall not be disclosed, except . . . as 
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may be necessary in the preparation 
or presentation of a motion [challeng- 
ing compliance with selection pro- 
cedures] under . . . this section, .. . 
The parties in a case shall be allowed 
to inspect, reproduce, and copy such 
records or papers at all reasonable times 
during the preparation and pendency 
of such a motion. ...” (Emphasis the 
Court’s. ) 


This provision, said the Supreme Court, 
makes clear that “a litigant has essentially 
an unqualified right to inspect jury lists.” 
It grants access in order to aid parties in 
preparing motions challenging jury selec- 
tion procedures. “Indeed, without inspec- 
tion, a party almost invariably would be 
unable to determine whether he has a 
potentially meritorious jury challenge.” 

Since petitioner was denied an oppor- 
tunity to inspect jury lists pertaining to 
the grand and petit juries in his indict- 
ment, the Supreme Court vacated the 
court of appeals judgment affirming his 
conviction, with instructions to remand to 
the district court so that petitioner could 
attempt to support his challenge to the 
jury selection procedures. Test v. United 
States, 95 S. Ct. 749 (1975), 11 CLB 357. 

[Editor's Note: See “The Attica Cases: 
A Successful Jury Challenge in 2 North- 
ern City,” by Paul G. Chevigny, Criminal 
Law Bulletin, Vol. 11, No. 2 (March-April 
1975).] 


United States Supreme Court In a land- 
mark decision, the U.S. Supreme Court 
held that the systematic exclusion of 
women, whether by disqualification or 
exemption, from criminal jury panels de- 
prived defendant of his Sixth Amendment 
right to a trial by an impartial jury drawn 
from a venire constituting a fair cross sec- 
tion of the community. As to the conten- 
tion that because defendant, a male, was 
not a member of the excluded class, he 
had no standing to object, the Court said: 
“There is no rule that claims such as [de- 


fendant] presents may be made only by 
those defendants who are members of the 
group excluded from jury service.” 

In so holding, the Court buried in a 
footnote the familiar contention that a 
state’s interest in protecting women’s dis- 
tinctive societal role as the center of home 
and family life justified their exclusion 
from jury service. Hoyt v. Florida, 368 
U.S. 57, 82 S. Ct. 159 (1961), holding 
such a system constitutional, because 
there was a sufficiently rational basis for 
such an exemption, was distinguished as 
not involving a defendant’s Sixth Amend- 
ment right. Taylor v. Louisiana, 95 S. Ct. 
692 (1975), 11 CLB 356. 


Court of Appeals, 8th Cir. The presump- 
tion that a federal prosecutor, in an area 
where black residents were scarce, used 
his challenges in a nondiscriminatory 
manner to obtain a fair and impartial jury, 
would not be overcome absent evidence 
to show his systematic exclusion of blacks 
from petit juries over an extended period 
of time. “The striking of Negroes in a 
particular case” is not enough to over- 
come this presumption and establish a 
prima facie case of discrimination. United 
States v. Conley, 503 F.2d 520 (1974), 11 
CLB 234. 


§ 60.10. Conduct of voir dire—in 
general 

Pennsylvania The trial court’s refusal to 
strike the jury panel constituted reversible 
error where a prospective juror, during 
the voir dire examination in a prison 
breach case, asked to be disqualified on 
the grourd that the defendant had once 
stolen his car and other prospective jurors 
who heard the accusation thereafter 
served on the jury trying defendant. The 
overhearing of nontestimonial informa- 
tion of a prior crime is prejudicial to an 
accused’s Sixth Amendment right to a 
trial by an impartial jury. Commonwealth 
v. Harkins, 328 A.2d 156 (1974), 11 CLB 
374. 
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Texas The state could not validly con- 
tend that the trial court’s limitation of 
individual voir dire examinations of pro- 
spective jurors could not constitute error 
unless defendant could prove “harm” by 
showing that his peremptory challenges 
were exhausted or that he had to accept 
an objectionable juror. “Since a question 
attempting to elicit grounds for a chal- 
lenge for cause is necessarily also eliciting 
‘grounds’ for peremptory challenges 
..., the harm in preventing answers to 
any proper question is the inability to 
intelligently make use of the peremptory 
challenges.” In the instant murder case, 
however, the trial court did not abuse its 
discretion in prohibiting duplicitous ques- 
tions on bias against the range of punish- 
ment. Smith v. State, 513 S.W.2d 823 
(Tex. Crim. App. 1974), 11 CLB 241. 


§ 60.60. Peremptory challenges— 
prejudice on part of individual 
jurors 


Court of Appeals, Ist Cir. In a state case 


involving a violent crime by a black man 


against a white security officer in which 
another white person was a principal wit- 
ness, defendant was deprived of due 
process of law when the trial judge re- 
fused a defense request to specifically 
question prospective jurors as to racial 
prejudice on voir dire. While Judge Rehn- 
quist’s opinion in Ham v. South Carolina, 
409 U.S. 524 (1973), “did not explicitly 
state that whenever a black defendant 
requests the trial judge to inquire spe- 
cifically on the issue of racial prejudice 
on voir dire the trial judge must do so,” it 
was clear from the circumstances that 
“the likelihood of infection of the verdict” 
from racial bias would exist in this case. 
As in Ham, it was likely that this defen- 
dant would be “a special target of racial 
prejudice.” Habeas corpus granted. Ross 
v. Ristaino, 508 F.2d 754 (1974), 11 CLB 
503. 


766 


Court of Appeals, 3d Cir. The fact that 
a prospective juror was the divorced wife 
of a detective who was to be a prosecu- 
tion witness in a murder, assault, and 
robbery case and that she was receiving 
child support from him did not mandate 
excusing her for cause where the detec- 
tive was not a “critical witness” (his tes- 
timony being cumulative) and where her 
answers on voir dire did not indicate 
prejudice. 

Defendants’ argument was _ rejected 
that any divorcee with some financial de- 
pendence on her former husband would 
vote for the verdict her ex-husband’s tes- 
timony would support. “Viewed in the 
light of common experience, which dis- 
closes feelings of enmity as often as ex- 
pressions of financial concern among per- 
sons situated similarly to [the juror], we 
find defendant’s argument unpersuasive 
and certainly not evidence of a manifest 
abuse of discretion in this case.” Virgin 
Islands v. Gereau, 502 F.2d 914 (1974), 
cert. denied, 11 CLB 234. 


§ 60.70. Exposure of jurors to prejudicial 
publicity 

“Problems of Pretrial Publicity” by Merle 

Pollock and Fred Cohen, 11 CLB 335 

(1975). 


United States Supreme Court Defendant, 
well known to the press and public of 
Dade County, Florida, as “Murph the 
Surf,” and notorious because of his prior 
criminal record and flamboyant life-style, 
was the subject of intensive press cover- 
age and news articles concerning his prior 
exploits as he proceeded to trial on the 
instant robbery charge. 

The trial court made no effort to in- 
sulate prospective jurors against this pre- 
trial publicity which characterized him as 
a criminal and, further, neglected to in- 
struct the jury not to discuss the case 
among themselves. A jury was chosen 
over protest after defense counsel had 
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exhausted all of his peremptory chal- 
lenges. In his motion to dismiss the 
chosen jurors, defense counsel pointed 
out that all of them were aware that 
defendant had previously been convicted 
of jewel theft or of murder. Furthermore, 
several of them had given some indica- 
tion that it would be difficult not to keep 
that from influencing their verdict. The 
motion to dismiss was denied, as was his 
renewed motion for a change of venue 
because of alleged pre-trial publicity. 

In protest of the selected jury, the de- 
fense abstained from taking any part 
whatsoever in the ensuing trial. Defen- 
dant was convicted, and the conviction 
was affirmed on appeal. He petitioned for 
habeas corpus relief on the basis of Mar- 
shall v. United States, 360 U.S. 310 
(1959), in which it was held that “persons 
who have learned from news sources of 
a defendant's prior criminal record are 
presumed to be prejudiced.” 

The United States Supreme Court af- 
firmed the deniel of habeas corpus relief, 
holding that the Marshall decision, having 
been giounded upon the Court’s super- 
visory power over federal courts, did not 
apply to state prosecutions. Nor did sub- 
sequent Supreme Court decisions, such as 
Estes v. Texas, 381 U.S. 532 (1965), 
and Sheppard v. Maxwell, 384 U.S. 333 
(1966), “stand for the proposition that 
juror exposure to information about a 
state defendant's prior convictions or to 
news accounts of the crime with which he 
is charged presumptively deprives the 
defendant of due process.” The totality 
of circumstances in the instant case, the 
Court held, did not indicate a breach of 
the constitutional standard of fairness — 
namely, that a defendant have “a panel 
of impartial, ‘indifferent’ jurors.” 

In his dissenting opinion, Justice Bren- 
nan noted that one juror had admitted to 
being predisposed to finding defendant 
guilty (albeit after a hypothetical ques- 
tion), another to having called defendant 


a “menace,” and a third had acknowl- 
edged that the fact defendant was a con- 
victed criminal would probably influence 
her verdict. Further, said the dissent, 


“It is of no moment that several jurors 
ultimately testified that they would try 
to exclude from their deliberations their 
knowledge of petitioner’s misdeeds and 
of his community reputation. .. . 


“On the record of this voir dire, there- 
fore, the conclusion is to me inescap- 
able that the attitude of the entire 
venire toward Murphy reflected the 
‘then current community pattern of 
thought as indicated by the popular 
news media’ . . . and was infected with 
the taint of the view that he was a 
‘criminal’ guilty of notorious offenses, 
including that for which he was on 
trial.” 


Murphy v. Florida, 95 S. Ct. 2031 (1975), 
11 CLB 659. 


§ 60.75. Experience in other criminal 
cases as affecting impartiality 

Wyoming The fact that members of the 
jury panel had previously been required 
to pass upon the c:edibility of a portion 
of the state’s case in an earlier trial, which 
had resulted in a conviction, did not 
necessitate the granting of a defense mo- 
tion for a continuance or to excuse the 
panel members who had served on the 
prior jury. In so holding, the appellate 
court noted that of the jurors who had 
served previously, those who had indi- 
cated a possible bias had been excused 
for cause, and that the remaining four 
who were seated had not thereafter been 
dismissed by peremptory challenges. The 
court rejected defendant’s contention that 
there was an implied prejudice arising 
from the fact that the jurors had served 
on the earlier case. “While such a con- 
cept has not been without its adherents, 
it has been largely rejected,” said the 
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court. Boyd v. State, 528 P.2d 287 (1974), 
11 CLB 374. 


§ 62.02. Verdict—requirement of 
unanimity 

Court of Appeals, 8th Cir. The trial 
court's interrogation of a juror who had 
indicated on being polled that he did not 
concur with the foreman’s pronouncement 
of guilty on all counts, following which 
the jury was sent back for further de- 
liberation, was not coercive of the subse- 
quent unanimous guilty verdict on all 
counts. The record demonstrated that the 
trial judge interrogated the juror to dis- 
pel any confusion, as permitted by Rule 
31(d) of the Federal Rules of Criminal 
Procedure. 

Moreover, the trial judge had stated, in 
denying defendant’s motion for a new 
trial, that “the inquiries were essentially 
neutral and not calculated to affect the 
jurors judgment.” Additionally, it was 
significant that defense counsel had 


voiced no objection to the court’s proce- 
dures in polling the jury or questioning 


the juror, which “permits an inference 
that the procedures utilized did not ap- 
pear coercive at the time.” Amos v. United 
States, 496 F.2d 1269 (1974), cert denied, 
11 CLB 91. 


§ 62.03. —Requirement of verdict by 
twelve jurors 

Court of Appeals, 5th Cir. After all 
twelve members had agreed among 
themselves on a guilty verdict, but prior 
to the verdict having been signed or re- 
turned in open court, one juror had a 
heart attack and died. Over defendant's 
objection, the district judge accepted the 
guilty verdict and entered a judgment of 
conviction. 

Reversing the conviction, the Fifth Cir- 
cuit held that it was error to accept a 
guilty verdict under such circumstances 
because it denied defendant his right to 
trial by a jury composed of twelve jurors. 
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Although a defendant in a federal crim- 
inal case may waive this right, “he may 
not be deprived of the right without his 
express and intelligent consent.” 

Surprisingly, the court discovered no 
cases directly on point, but it found 
“ample directional signals” to aid it in 
deciding at what point the right to a 
twelve-member jury has been satisfied, 
saying: 


“We hold that a jury has not reached 
a valid verdict until deliberations are 
over, the result is announced in open 
court, and no dissent by a juror is 
registered. If a juror falls ill and can- 
not continue before this has occurred, 
the verdict announced in court may 
not be accepted as a verdict of twelve; 
and a criminal defendant is entitled to 
a new trial.” 


The Fifth Circuit concluded that the 
right to trial by a jury of twelve “should 
not have been dispensed with despite a 
good faith belief by the court that the 
absent juror, if present, would have ac- 
quiesced in the verdict as it was returned 
in open court by the remaining eleven 
jurors.” United States v. Taylor, 507 F.2d 
166 (1975), 11 CLB 361. 


Arizona See State v. McIntosh, 532 P.2d 
188 (Ariz. App. 1975), 11 CLB 518, CLD 


E. SENTENCING AND 
PUNISHMENT 


SENTENCING PROCEDURES 


§ 65.65. Standards for imposing 
sentence 

“Contemporary Sentencing Proposals” 

by Vincent O’Leary, Michael Gottfredson, 

and Arthur Gelman, 11 CLB 555 (1975). 


Court of Appeals, 4th Cir. Defendants, 
a seventeen-year-old female and an adult 
male, pleaded guilty to simple bank rob- 





1975 CASE DIGEST INDEX 


bery. The circumstances indicated that 
both defendants were equally active in 
the robbery and that the young woman 
may have instigated it. In pronouncing 
sentence, however, the judge told the fe- 
male defendant that “because of your 
age and the fact that you are a woman, 
the Court will not incarcerate you fer 
quite as long as I did your co-defendant.” 
The male defendant subsequently moved 
under Rule 35, Fed. R. Cr. P., to have his 
sentence reduced from fifteen years to 
the ten-year term accorded his codefen- 
dant. The motion was denied, and he 
appealed. 

Held, the trial judge’s clear indication 
that sex was a factor (although not the 
only one) in pronouncing a lesser sentence 
for the young woman, mandated remand 
for resentencing of the male defendant. 
“Under current law,” said the court, the 
factor of sex was “an impermissible one 
to justify a disparity in sentences.” The 
male defendant had been “discriminated 
against in part because of his sex, and his 
sentence, to the extent that its length de- 
pends on this factor is . . . illegal.” On 
remand, however, the male defendant 
would not necessarily be entitled to the 
same sentence imposed on his codefen- 
dant. The length of the sentence would 
depend upon the weight the district judge 
placed upon “differing factors” — other 
than sex — such as degree of guilt, prior 
record, age, rehabilitation, etc. — in mak- 
ing its determination. United States v. 
Maples, 501 F.2d 985 (1974), 11 CLB 89. 


Court of Appeals, 5th Cir. See United 
States v. Rogers, 504 F.2d 1079 (1974), 11 
CLB 365, CLD § 23.47. 


Michigan Before pronouncing sentence, 
the trial judge, after mentioning the pos- 
sibility of probation, asked defendant to 
be “honest with himself and society” by 


admitting guilt. When defendant per- 
sisted in protesting his innocence, the 
court pronounced a jail sentence. 


Held, in remanding for resentence by 
a different judge, that while there may 
have been “some merit in the advice of 
the court,” continued assertion of inno- 
cence could not serve as basis for en- 
hanced penalty. People v. Grable, 225 
N.W.2d 724 (Mich. App. 1975), 11 CLB 
520. 


§ 65.68. Invalid conditions 

United States Supreme Court See Schick 
v. Reed, 95 S. Ct. 379 (1974), 11 CLB 358, 
CLD § 76.42. 


§ 65.69. Sentence not contemplated 

by plea 
“Sentencing: Guidelines for the Manhat- 
tan District Attorney’s Office” by Richard 
H. Kuh, 11 CLB 62 (1975). 


§ 65.80. Resentencing 

Court of Appeals, 5th Cir. Defendant, 
convicted of a felony, petitioned, prior to 
his incarceration, for a reduction of a 
three-year prison sentence. The district 
judge conducting the ensuing hearing 
orally informed the defendant that his 
prison sentence would be reduced to six 
months with five years’ probation. After 
commencing to serve his sentence, defen- 
dant wrote to the court to point out that 
no written order had been issued and re- 
quested confirmation of the reduced sen- 
tence. The court replied by letter that the 
hearing announcement had been only a 
“proposed” reduction and that in the light 
of new information, the original three- 
year prison sentence would be reduced to 
two years, rather than to six months. An 
order to this effect was issued in defen- 
dant’s absence. 

The Fifth Circuit reversed and re- 
manded for sentence to not more than six 
months’ imprisonment plus an appropriate 
probationary term, holding that oral pro- 
nouncement of the six months’ imprison- 
ment sentence had indeed been a “final” 
pronouncement of sentence; that it was 
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improper to impose an increased sentence 
in the absence of the defendant; and that 
under the double jeopardy clause, the 
court had no authority to impose a harsher 
sentence once defendant had commenced 
service of the sentence. Ward v. United 


States, 508 F.2d 664 (1975), 11 CLB 507. 


Colorado While defendant’s appeal was 
pending on his conviction for possession 
of narcotic drugs, the statute under which 
he was sentenced was amended to sub- 
stantially reduce the penalty. After affir- 
mance on appeal, he moved for reduction 
of sentence to conform to the new penalty 
provisions. This motion was denied on 
the ground that the separation of powers 
contemplated by the state’s constitution 
precluded the judiciary from, in effect, 
usurping the executive function of com- 
mutation, by granting relief from a 
sertence after conviction and exhaustion 
of appellate remedies. Defendant ap- 


pealed, citing authorities for the mitiga- 
tion of penalties where, as here, amenda- 
tory legislation took effect during the 


pendency of an appeal. 

The court did not find the authorities 
cited by defendant persuasive and af- 
firmed the denial of his motion. In the 
present case, said the court, defendant 
“had exhausted his appellate remedy of 
appeal and his conviction had become 
final before he had filed his motion. The 
court, therefore, was without jurisdiction 
to entertain his motion for relief.” People 
v. Arellano, 524 P.2d 305 (1974), 11 CLB 
105. 


Nevada Defendant was convicted of 
first-degree murder, and the jury assessed 
the death penalty. The conviction was 
affirmed, but prior to its execution, the 
U.S. Supreme Court declared the death 
penalty as applied unconstitutional in 
Furman v. Georgia, 408 U.S. 238, 92 S. 
Ct. 2726 (1972). The district court resen- 
tenced defendant to life imprisonment 
without possibility of parole. Defendant 


appealed, contending that only a jury 
could properly resentence him. 

Noting that Furman reversed only in- 
sofar as the death penalty was assessed 
and that the portion of the judgment 
finding guilt was left undisturbed, the 
court affirmed the judgment of the dis- 
trict court, saying: 

“After Furman rendered the death 
penalty void, life imprisonment with- 
out the possibility of parole became 
the maximum sentence that could be 
imposed in Nevada against a person 
convicted of first degree murder. NRS 
176.555 provides that a district court 
‘may correct an illegal sentence at any 
time.’ The district judge was authorized 
to resentence the [defendant] and in- 
voke the penalty of life without pos- 
sibility of parole, it being the only 
lawful penalty which could have been 
entered upon the conviction and finding 
of the jury that [defendant] should re- 
ceive the maximum sentence permitted 
by law.” 


Anderson v. State, 528 P.2d 1023 (1974), 
11 CLB 378. 


§ 65.85. Illegal sentence 

Missouri See State v. Lucas, 520 S.W.2d 
609 (Mo. App. 1975), 11 CLB 680, CLD 
§ 70.18. 


New York See People v. Warren, 360 
N.Y.S.2d 961 (N.Y. Sup. Ct. 1974), 11 
CLB 377, CLD § 54.63. 


§ 65.90. Imposition of sentence 
suspended 

North Carolina A trial judge could ac- 
tivate a suspended sentence on his own 
independent judgment that defendant 
had violated valid conditions of the sus- 
pended sentence notwithstanding that the 
state’s solicitor had entered nolle pro- 
sequis on charges resulting from the same 
conduct. Moreover, said the court, it was 
even within the power of a judge “to ac- 
tivate a suspended sentence upon con- 
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duct where a jury has found the defendant 
not guilty of a charge arising out of that 
conduct,” although it “may not be de- 
sirable” to do so. State v. Debnam, 209 
S.E.2d 409 (1974), 11 CLB 379. 


§ 65.95. Power to suspend portion of 
mandatory sentence 

Maryland Defendant was convicted of 
use of a handgun in the commission of a 
felony. Although it was provided by 
statute that a trial court could not sus- 
pend a mandatory minimum sentence for 
that crime, the court suspended a portion 
of the minimum sentence. The trial 
court’s rationale for this action was that 
the state’s legislature could not impose 
upon a separate and coequal branch of 
government —the judiciary — legislation 
limiting the courts’ “inherent power . . . 
to impose such sentences as they may see 
fit within the maximums otherwise pro- 
vided by law and to suspend all or part 
of such sentences.” 

Held, in remanding for resentencing, 
that “the better and majority view is that 
in the absence of statutory authority a 
court does not possess any power, after 
sentence has been pronounced, to sus- 
pend the execution of its judgment so as 
to relieve an accused, either in whole or 
in part, from suffering the sentence im- 
posed. . . . The [legislative] right to pre- 
scribe a penalty includes the right to pre- 
scribe the minimum and maximum pun- 
ishment to be imposed.” 

In the instant case, the trial court had 
merely paid “lip service” to the legislative 
mandate by imposing the minimum sen- 
tence only to suspend a portion of it. 
State v. Shearin, 325 A.2d 573 (1974), 11 
CLB 247. 


PUNISHMENT 


§ 66.00. Credit for time spent in custody 
prior to sentencing 

Wisconsin Failure to deduct from de- 

fendant’s sentence the eight months he 


spent in jail awaiting trial because of his 
inability to make bail did not deprive de- 
fendant of equal protection of the laws. 
The sentencing judge was aware of the 
pretrial incarceration and the actual sen- 
tence imposed, when added to the time 
spent in pretrial confinement, did not ex- 
ceed the maximum statutory penalty. 
State v. Seals, 223 N.W.2d 158 (1974), 
11 CLB 378. 


§ 66.10. Cruel and unusual punishment 
Court of Appeals, 6th Cir. See United 
States v. Georvasilis, 498 F.2d 883 (1974), 
1i CLB 85, CLD § 90.57. 


§ 66.15. —Particular penalties as 
constituting cruel and unusual 
punishment 

United States Supreme Court See 
Schick v. Reed, 95 S. Ct. 379 (1974), 11 
CLB 358, CLD § 76.42. 


Georgia The Georgia high court af- 
firmed the death sentence for murder in- 
volving torture, depravity of mind, or 
aggravated battery saying, “We have 
upheld the constitutionality of the Georgia 
death penalty statute and we are not 
persuaded to reconsider the decision in 
those cases.” McCorquodale v. State, 211 
§.E.2d 577 (1974), 11 CLB 521. 


New York A recent trial court decision 
held that New York’s mandatory life sen- 
tence for conviction of selling a controlled 
substance in the third degree was cruel 
and unusual punishment in violation of 
the Constitution. That decision was partly 
based on the conclusion that the sale of 
drugs was not a violent crime. In the 
instant case, the trial court held that the 
mandatory life sentence provision, while 
severe, was not unconstitutional consid- 
ering the danger that narcotics traffic 
poses to society. People v. Hollingsworth, 
360 N.Y.S.2d 765 (1974), 11 CLB 378. 
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§ 66.40. Favorable sentencing treatment 
for codefendant 

Court of Appeals, 4th Cir. See United 
States v. Maples, 501 F.2d 985 (1974), 11 
CLB 89, CLD § 65.65. 

§ 66.50. Increasing sentence upon 

retrial 

After defendant had pled guilty 
and had been sentenced to twelve years’ 
imprisonment, he obtained a new trial 
which resulted in a verdict assessing de- 
fendant’s punishment at twenty-two years. 
The rule of North Carolina v. Pearce, 395 
U.S. 711, 89 S. Ct. 2072 (1969), was held 
not violated “because the second trial was 
before a jury, and the jury was not in- 
formed of the fact that [defendant] had 
previously pled guilty and received a 
lesser sentence.” The determination of 
guilt and the assessment of punishment 
by the jury was a “fresh determination 
uninfluenced by the prior proceedings.” 
The prosecution’s introduction of ev- 


Texas 


idence of defendant’s prison escape at the 
subsequent trial and the fact that the pun- 


ishment was increased were no indication 
of prosecutorial vindictiveness because 
“proof of the escape was legitimate ev- 
idence at a new trial which had been 
granted at [defendant’s] request.” Atkins 
v. State, 515 S.W.2d 904 (Tex. Crim. 
App. 1974), 11 CLB 379. 

§ 66.55. —Imposition of costs as 
increasing sentence 

Court of Appeals, 7th Cir. Notwith- 
standing the district court’s discretionary 
right to tax the costs of prosecution to 
convicted defendants, such costs, since 
they are part of the sentence, may not be 
taxed for appeals or for hearings ordered 
as a result of appeals. Here, the district 
court was ordered by the Supreme Court 
to conduct a hearing to determine 
whether the use of illegally obtained 
wiretap evidence tainted the trial. Charg- 
ing defendants with the costs of a post- 
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judgment, appeal-connected hearing was 
tantamount to an increase of sentence; 
hence, it was violative of the principle 
of North Carolina v. Pearce, 395 U.S. 711 
(1969). To allow such a practice would 
discourage defendants from fully exercis- 
ing their right of appeal. United States 
v. Hoffa, 497 F.2d 294 (1974), 11 CLB 85. 


§ 66.60. Multiple punishment—in 
general 

Court of Appeals, D.C. Cir. Where de- 
fendants, who robbed three bank tellers 
at gunpoint, were convicted of bank rob- 
bery, their additional convictions for as- 
sault with a dangerous weapon upon each 
of the tellers would be set aside as lesser 
included offenses of the bank robbery. 
United States v. Cooper, 504 F.2d 260 
(1974), 11 CLB 367. 


Minnesota Defendant, in a single epi- 
sode, abducted three teenage girls and 
committed numerous sexual offenses upon 
them. He was convicted of seven sep- 
arate offenses, for which he received seven 
consecutive sentences. On appeal, he in- 
voked a Minnesota statute providing that 
“if a person’s conduct constitutes more 
than one offense . .. he may be punished 
for only one of such offenses.” 

Held, it was not the intent of the statute 
to preclude separate punishment for virtu- 
ally simultaneous offenses involving mul- 
tiple victims. The statute did, however, 
bar more than one punishment per victim 
where defendant’s conduct regarding that 
victim was motivated by a single crim- 
inal objective. Because it appeared that 
defendant had a single criminal objec- 
tive of committing acts of sexual mis- 
conduct with each girl, the court con- 
cluded that defendant could not be sen- 
tenced for more than one crime for each 
victim. Hence, the trial court erred in 
imposing more than a total of three sen- 
tences, that is, one for each victim. The 
seven sentences would be vacated and the 
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case remanded for resentencing. More- 
over, in selecting the three offenses for 
which defendant should be sentenced, the 
trial court would now be limited, on 
grounds of “procedural fairness and prin- 
ciples of public policy,” to terms not in 
excess of those previously imposed for 
those three selected offenses. State v. 
Prudhomme, 228 N.W.2d 243 (1975), 11 
CLB 681. 


§ 66.90. —Merger doctrine 

Court of Appeals, 7th Cir. Defendants 
entered a bank and robbed two tellers 
at gunpoint. Each defendant was charged 
under various subsections of 18 U.S.C. 
§ 2113, with five substantive bank robbery 
counts. Counts 1 and II charged defen- 
dants with taking money by force from 
each teller in violation of Section 2113(a). 
Count III charged defendants with tak- 
ing a total sum from the bank itself in 
violation of Section 2113(b). Counts IV 
and V charged defendants with assaulting 
and putting in jeopardy by use of a dan- 
gerous weapon the life of each teller in 
connection with the taking of money from 
the person of each, in violation of Sec- 
tion 2113(d). 

Following conviction on all counts, the 
trial judge sentenced each defendant sep- 
arately under subsections (a), (b), and 
(d). The sentences on Counts II and V 
ran concurrently with one another, but 
consecutively to the concurrent terms on 
Counts I, III, and IV. 

Defendants contended, inter alia, that 
the trial judge erred in sentencing them 
separately under subsections (a), (b), 
and (d) for what was in fact the robbery 
of a single teller. They argued that (a) 
and (b) merged into the aggravated rob- 
bery punishable under (d), and that even 
the imposition of concurrent sentences 
was errontous. The placing of the lives 
of two tellers in jeopardy during a single 
bank robbery did not, they then con- 
tended, constitute the commission of two 
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separate offenses under subsection (d). 

The Seventh Circuit agreed. 

Holding that only one subsection (d) 
offense is committed when the lives of 
more than one teller are placed in jeop- 
ardy during a single robbery, the court 
said: 


“The crime is bank robbery, not per- 
sonal assault. Subsection (d) is merely 
an aggravated form of bank robbery. 
Congress’s concern was penalizing the 
robbery of the institution, perpetrated 
by whatever means, and not penalizing 
the robbery of each individual teller.” 


However, this did not mean, the court 
observed, that defendants might not be 
liable for assaulting each teller separately 
under state law. United States v. Fleming, 
504 F.2d 1045 (1974), 11 CLB 367. 


§ 70.15. Multiple offender sentences— 
right to attack prior conviction 

Louisiana See State v. Guillotte, 297 So. 

2d 423 (1974), 11 CLB 102, CLD § 5.25. 


New York A habeas corpus petitioner 
challenged the enhanced sentence he re- 
ceived as a second felony offender on the 
ground that the sentencing court had 
failed to inform him of his right to con- 
test the constitutionality of his prior felony 
conviction or to inform him of the statu- 
tory rule that failure to so contest it 
waived his right to do so in the future. 

Invalidating the sentence and ordering 
resentencing, the court held that defen- 
dant’s right to due process had been vio- 
lated. 


“True, there is no statute that requires 
the Court to warn the second felony 
offender . . . but the Constitution does. 
It is a finding of this Court that on any 
second felony sentencing under Penal 
Law § 70.06 and CPL 400.21, the Court 
must inform the defendant of his right 
to contest the constitutionality of any 
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prior felony and that failure to so con- 
test it waives his right to do so.” 


People v. Smith, 361 N.Y.S.2d 125 (N.Y. 
County Ct. 1974), 11 CLB 377. 


§ 70.17. —Enhancement 

Mississippi Mississippi's enhancement of 
penalty statute permits charging a defen- 
dant under a single indictment on both 
the principal charge and the charge of 
prior convictions, and having him tried 
by a jury on both in a single proceeding. 
It has, thus, rejected arguments that evi- 
dence of previous convictions has no rel- 
evancy on the question of guilt or inno- 
cence on the principal charge, but only 
serves to prejudice the defendant. 

In the instant case involving conviction 
under such a single proceeding, defendant 
could not be sentenced as a second offend- 
er where the indictment failed to set forth 
the jurisdiction in which the previous con- 
victions were obtained and the nature or 
description of the offenses constituting the 
previous convictions. These defects in the 
indictment were not waived even though 
defendant failed to demur to the indict- 
ment before trial. Lay v. State, 310 So. 2d 
908 (1975), 11 CLB 681. 

§ 70.18. —What constitutes a prior 
felony conviction? 

Missouri Defendant, who was out on 
bail following a conviction for burglary 
in January, failed to show up for sentenc- 
ing and was not apprehended and sen- 
tenced until August. In the interim be- 
tween the time he should have appeared 
for sentencing and his actual sentencing, 
he committed a second felony offense. He 
was sentenced by the court for the latter 
crime as a second felony offender under 
Missouri’s Habitual Criminal Act. Defen- 
dant appealed, contending, in effect, that 
the information did not properly charge 
him under the statute and he was thus 
improperly sentenced because the statute 
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specifically requires a showing that defen- 
dant was both convicted and sentenced 
on the prior offense. The state, although 
admitting that the statute so provided and 
that the information and proof were insuf- 
ficient, maintained that defendant should 
not be allowed to profit from his own 
wrongdoing. 

Reversing and remanding for a new 
trial, the court held that it was clear the 
statute does not apply until sentence has 
been imposed and punishment adjudged 
for the prior offense. Consequently, de- 
fendant was entitled to have his punish- 
ment decided by a jury. State v. Lucas, 
520 S.W.2d 609 (Mo. App. 1975), 11 CLB 
680. 


Oregon Defendant was convicted of 
possession of a concealable firearm by 
a convicted felon (ORS 166.270). The 
underlying felony had been for an assault 
and had been based upon a guilty plea. 
Prior to trial in the instant case, the state 
legislature had reclassified assault into 
degrees, reducing to a misdemeanor status 
those assaults where serious bodily injury 
had not been inflicted. Defendant now 
contended that because the state did not 
allege that the assault for which he had 
earlier been convicted had resulted in seri- 
ous injury to the victim, and because the 
judgment from his conviction provided no 
evidence of an assault resulting in such 
injury, the gravest offense attributable to 
him under the present assault statute 
would be a Class A misdemeanor. Hence, 
he argued, his situation fell within the 
rationale of a recent state supreme court 
holding that a prior conviction must pres- 
ently be a felony in Oregon for a defen- 
dant to be subject to ORS 166.270. 


Affirming the conviction, the court held 
that once the state established prima facie 
that defendant was an ex-felon, the bur- 
den was placed upon defendant to make 
an affirmative showing that the crime for 
which he was convicted was no longer 
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considered a felony. “Defendant made no 
effort to present to the trial court any 
factual material upon which the trial court 
could determine how to characterize his 
prior assault conviction under present Ore- 
gon law. Absent these facts . . . the court 
below would have no basis for determin- 
ing the validity of defendant’s contention. 
Under the above circumstances we do not 
think that the state had the burden of 
exhuming and proving the facts surround- 
ing the [prior] assault.” State v. Grisback, 
527 P.2d 745 (Ore. App. 1974), 11 CLB 
247. 


§ 70.45. Multiple sentences—terms to be 
served consecutively 

Court of Appeals, 8th Cir. Defendant 
was convicted of a three-count violation 
of the Federal Firearms Statute, 18 U.S.C. 
922, in connection with the same incident. 
He received concurrent sentences for the 
two counts charging, respectively, inter- 
state transportation and receipt of nine 
firearms by a previously convicted felon, 
and a consecutive sentence under the 
third count charging interstate transporta- 
tion of the same firearms, “knowing that 
they had been stolen.” 

Held, in affirming sentence, that since 
the third count required proof of an ele- 
ment not required in the other counts, 
Congress clearly intended to authorize 
cumulative punishments for a multicount 
violation of Section 922. “Transportation 
of firearms which a felon knows to have 
been stolen clearly should be considered 
more serious than an offense involving 
transportation, possession, and receipt of 
firearms which are not stolen.” Hornbeck 
v. United States, 503 F.2d 1029 (1974), 11 
CLB 235. 


F. POSTCONVICTION PROCEEDINGS 
THE APPEAL 


§ 71.30. Right to appeal 
North Carolina Where defendant had 
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escaped from prison during the pendency 
of his appeal, the court could, in its dis- 
cretion, dismiss the appeal even though 
the court had heard oral arguments on the 
appeal. “Furthermore, the fact that the 
defendant has escaped from the prison 
sentence imposed due to the larceny con- 
viction and not from the judgment im- 
posed in the instant case does not pre- 
vent the dismissal of defendant’s appeal. 
He is still a fugitive from justice and can 
no longer be made to comply with any 
judgment we may enter... . Therefore, 

. ‘we will not deal with a defendant 
who is in the woods’; and we will dismiss 
the appeal.” State v. Page, 209 S.E.2d 379 
(1974), 11 CLB 381. 


§ 71.70. Jurisdiction—in general 

United States Supreme Court Defen- 
dant, convicted of unauthorized use of a 
motor vehicle in a Boston municipal court, 
sought to challenge the constitutionality 
of Massachusetts’ “two-tier” trial system 
under which a defendant is first tried 
without a jury in a district or municipal 
court; if convicted, he is then entitled to 
a “de novo” trial, with a jury, in a superior 
court by lodging an “appeal” with that 
court. 

Dismissing for want of jurisdiction, the 
United States Supreme Court held that 
it had no jurisdiction to review the case 
because defendant had failed to appeal 
from a judgment of the highest court of 
the state in which a decision could be 
had, as required by 28 U.S.C. 1257. That 
a decision of a higher state court might 
have been had in the instant case was 
established, said the Court, by the recent 
decision of Whitmarsh v. Commonwealth, 
316 N.E.2d 610 (1974), in which another 
defendant had sought similar relief from 
Massachusetts’ two-tier system. 

Defendant had sought to establish that 
the Sixth and Fourteenth Amendments 
require that a jury be available in his first 
trial. He also raised speedy trial and 
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double jeopardy contentions as bars to his 
retrial before a jury. The Supreme Court 
had postponed further question of juris- 
diction to the hearing on the merits in 
419 U.S. 893, 95 S.Ct. 171 (1974). Nor 
did the Court reach defendant's argument 
that if a defendant defaults in superior 
court, the first-tier judgment becomes the 
legal basis for imposing sentence, and 
that appeal does not eliminate such col- 
lateral consequences as revocation of pa- 
role or of a driver's permit. Costarelli v. 
Massachusetts, 95 S. Ct. 1534 (1975), 11 
CLB 654. 


§ 71.80. —Appeal after guilty plea 
United States Supreme Court See Lef- 
kowitz v. Newsome, 95 S. Ct. 886 (1975), 
11 CLB 500, CLD § 75.36. 


§ 72.90. Appellate review—scope 

Maine Maine’s longstanding rule that 
where a defendant fails to rest upon 
denial of his motion for judgment of ac- 
quittal at conclusion of state’s case in 
chief but proceeds to present evidence 
in his own behalf, defendant thereby 
“waives” the issue of the sufEciency of 


the state’s prima facie case, was not viola- 
tive of the due process clause: 


“While, admittedly, under the ‘waiver’ 
doctrine a defendant who has intro- 
duced evidence in his own behalf is 
deprived of the right, at the conclusion 
of all the evidence, to test the sufficiency 
of the evidence in its posture at the 
close of the state’s case in chief, the 
doctrine leaves unimpaired defendant's 
right to achieve a judgment of acquittal 
on the ground that the totality of the 
evidence adduced fails to establish be- 
yond a reasonable doubt defendant’s 
guilt. The ‘waiver’ rule thus remains 
consistent with the constitutional man- 
date of [In re Winship, 397 U.S. 358 
(1970)]}.” 


State v. Hanson, 331 A.2d 375 (1975), 11 
CLB 516. 


§ 73.00. —Review of sentences 

Court of Appeals, 4th Cir. See United 
States v. Maples, 501 F.2d 985 (1974), 
11 CLB 89, CLD § 65.65. 


§ 73.10. —Failure to object or file bill of 
exceptions as precluding 
appellate review 

North Carolina North Carolina does not 

permit impeachment of one’s own witness 

in criminal cases. In the instant trial for 
felonious larceny, the state called defen- 
dant’s son to the stand. When he dis- 
avowed any knowledge of his father’s in- 
volvement in the theft, the state imme- 
diately called a sheriff, whose testimony 
included prior inconsistent statements 
made to him by the son. At the conclu- 
sion of direct examination, defense coun- 
sel objected generally and moved to strike 
the sheriff's entire testimony. The motion 
was denied; defendant was convicted. 
Held, in affirming conviction, that de- 
fense counsel’s general objection had 
failed to separate “the good from the 
bad” by confining his objections to the 
parts of the sheriffs testimony that he 
considered both inadmissible and as con- 
stituting impeachment of state’s own wit- 
ness. “In the absence of a proper objec- 
tion . . . the admission of [sheriff's] entire 
testimony was not error.” State v. Pope, 
211 $.E.2d 841 (N.C. App. 1975), 11 CLB 
516. 


8 73.20. —Plain error doctrine 

United States Supreme Court See 
Rogers v. United States, 95 S. Ct. 2091 
(1975), 11 CLB 662, CLD § 57.55. 


Court of Appeals, 5th Cir. See United 
States v. Bosch, 505 F.2d 78 (1974), 11 
CLB 228, CLD § 57.60. 


Illinois Where defendant maintained 
that his oral and written murder confes- 
sions were coerced by police beatings and 
threats, the state’s failure to either pro- 
duce a police sergeant who was a par- 
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ticipant in the interrogation or to explain 
his absence, required reversal of the con- 
viction. The “plain error” doctrine ena- 
bled the court to recognize the error not- 
withstanding the failure of defendant to 
make a specific objection in the trial court. 
People v. Willis, 325 N.E.2d 715 (Ill. App. 
1975), 11 CLB 675. 


§ 73.30. —Harmless error test 

Court of Appeals, 2d Cir. See United 
States v. Howard, 506 F.2d 1131 (1974), 
11 CLB 363, CLD § 57.60. 


§ 73.40. —Harmless error test for 
constitutional errors 

Oklahoma Although a confession in- 
duced by promises is not a voluntary con- 
fession and is inadmissible, and “even if 
the confession in the instant case was 
illegally obtained, in view of the over- 
whelming evidence of guilt in this case, 
the admission of the confession would 
merely be cumulative and therefore harm- 
less. In Breedlove v. State, Okla. Cr., 516 
P.2d 553 (1973), this Court held that in 
view of overwhelming evidence of guilt, 
the admission of an illegaliy-obtained con- 
fession does not require the setting aside 
of the conviction.” Roberts v. State, 523 
P.2d 1104 (Okla. Crim. App. 1974), 11 
CLB 99. 


§ 73.60. Bail pending appeal 
Washington Since the provision of a 
state constitution that “all persons charged 
with crime shall be bailable . . . except for 
capital offenses” had been construed as 
not applying to the bail and release of 
defendants after conviction and pending 
appeal and thus conferring no right to 
bail pending appeal, it was equally clear 
“by correlative analysis,” said the court, 
“that the constitution places no limitation 
on the conferral of bail pending appeal.” 
Consequently, held the court, it was not 
an abuse of discretion for the trial court 
to grant bail pending appeal to one defen- 
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dant, convicted of first degree murder, 
and to deny bail pending appeal to anoth- 
er defendant who had been convicted of 
carnal knowledge. Two justices concurred 
in part and dissented in part. State v. 
Smith, 527 P.2d 674 (1974), 11 CLB 246. 


§ 73.70. Appeal by prosecution 

United States Supreme Court After the 
jury in federal case had entered a guilty 
verdict, the district court granted a re- 
newed defense motion to dismiss the in- 
dictment on the ground that defendant 
had been deprived of a fair trial because 
of delay between the time of offense and 
indictment. This ruling resulted from the 
district court’s determination that defen- 
dant had been prejudiced by the loss of 
testimony that a terminally ill witness 
might have given, had the delay not 
ensued. 

The Third Circuit refused to entertain 
a government appeal from the dismissal 
on the ground that since the determina- 
tion below was based on facts adduced 
at trial, it was, in effect, an acquittal. The 
double jeopardy clause, said the court, 
barred an appeal from such “acquittal,” 
even though it was rendered by the judge 
after the jury had returned a verdict of 
guilty. 

The United States Supreme Court re- 
versed. In so holding, the Court accepted 
the government’s contention that double 
jeopardy does not attach where, whatever 
the disposition of the appeal, defendant 
would not be subject to retrial. Here, the 
trier of fact had already determined that 
defendant was guilty and reversal would 
not result in a second trial. Reasoning 
by analogy, the Court pointed out that it 
was settled that an appellate court’s order 
reversing a conviction was subject to fur- 
ther review, even when the appellate court 
had ordered the indictment dismissed and 
defendant discharged. “It is difficult to 
see why the rule should be any different 
simply because the defendant has gotten 
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a favorable post-verdict ruling of law from 
the district judge rather than from the 
Court of Appeals, or because the district 
judge has relied to some degree on evi- 
dence presented at trial in making his 
ruling.” United States v. Wilson, 95 S. Ct. 
1013 (1975), 11 CLB 498. 


United States Supreme Court See 
United States v. Jenkins, 95 S. Ct. 1006 
(1975), 11 CLB 498, CLD § 54.20. 


Court of Appeals, 6th Cir. See United 
States v. Robbins, 510 F.2d 301 (1975), 
11 CLB 505, CLD § 54.20. 


OTHER POSTCONVICTION 
PROCEEDINGS 
(including revocation of 
probation and parole) 


§ 75.35. Federal habeas corpus— 
grounds 

Court of Appeals, Ist Cir. See Ross v. 

Ristaino, 508 F.2d 754 (1974), 11 CLB 

503, CLD § 60.60. 


Court of Appeals, 2d Cir. Defendant, a 
licensed physician convicted in 1966 of 
abortion-manslaughter under the former 
New York Penal Law § 1050, was entitled 
to a writ of habeas corpus. The United 
States Supreme Court holding in Roe v. 
Wade, 410 U.S. 113, 93 S. Ct. 705 (1973), 
would be applied retroactively to estab- 
lish the unconstitutionality of Section 1050 
despite the state’s contention that Roe 
was a surprise holding and that retroac- 
tive application would disregard the justi- 
fiable reliance in 1966 that Section 1050 
always would be good law. “[A] presump- 
tion of constitutionality is present in all 
state prosecutions . . . and is never enough 
by itself to bar habeas corpus for one re- 
strained under the authority of a statute 
subsequently declared unconstitutional.” 
In the instant case, the physician was 
duly licensed in New York State, the op- 
eration took place during the first trimes- 
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ter, it was properly performed, the death 
of the patient from seizures resulted from 
causes unknown. Also the state had not 
shown that negligence resulting from the 
failure of the doctor to call an ambulance 
and report the death until hours after it 
occurred had prevented the patient from 
being resuscitated. 

If licensed physicians have a constitu- 
tional right to perform nonnegligent, con- 
sensual abortions without fear of prosecu- 
tion, defendant could not be deprived of 
liberty for having done so. Section 1050 
was as inoperative as though it had never 
been passed. Said the court: “This dec- 
laration of retroactive invalidity assures 
the supremacy of the newly recognized 
substantive right over a state’s power to 
punish.” United States ex rel. Williams 
v. Preiser, 497 F.2d 337 (1974), cert. 
denied, 11 CLB 92. 


Court of Appeals, 6th Cir. After ex- 
hausting his state remedies, defendant 
sought federal habeas corpus relief from 
his murder conviction on the basis of 
newly discovered evidence that various 
prosecution witnesses had been intimi- 
dated into not showing up to testify by 
a member of deceased’s family. 


Held, in sustaining denial of the peti- 
tion without an evidentiary hearing, that 
reopening of the case on the basis of 
newly discovered evidence rests in the 
sound discretion of the state trial judge, 
and that the issue of perjury did not raise 
a constitutional due process question 
where there was no showing of a know- 
ing and deliberate use by the state itself 
of perjured evidence. “In other words, it 
is ‘state action’ which lies at the heart of 
the violation.” 

A dissenting opinion argued that the 
district court should have held an eviden- 
tiary hearing to see whether “the defense 
witnesses were so terrorized in the court- 
house that they perjured themselves or 
refused to testify because of fear for their 
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safety. ... If these representations are 
true, there can be no doubt that there was 
a denial of the fundamental fairness guar- 
anteed by the Fourteenth Amendment. 
Persons who attend our courts . . . must 
be protected from terror in the corridors.” 
Burks v. Egeler, 512 F.2d 221 (1975), 11 
CLB 668. 


Court of Appeals, 8th Cir. See Clark v. 
Lockhart, 512 F.2d 235 (1975), 11 CLB 
668, CLD § 58.03. 


Court of Appeals, 9th Cir. See De Kap- 
lany v. McCarthy, 503 F.2d 1041 (1974), 
11 CLB 226, CLD § 41.00. 


§ 75.36. —Jurisdiction 

United States Supreme Court A New 
York statute provided that an order deny- 
ing a motion to suppress evidence alleged 
to have been obtained as a result of an 
unlawful search and seizure “may be re- 
viewed on appeal from a judgment of 
conviction notwithstanding the fact that 
such judgment of conviction is predicated 
upon a plea of guilty.” In the instant case, 
a person who had pleaded guilty to nar- 
cotics violations following denial of his 
motion to suppress evidence of an alleged- 
ly unlawful search, sought, upon exhaus- 
tion of his state remedies, a federal writ 
of habeas corpus. 

The United States Supreme Court held 
that where a state permits a defendant 
who has pleaded guilty to appeal from 
an adverse pretrial ruling on a constitu- 
tional issue, federal courts may properly 
entertain such application after exhaustion 
of state appellate remedies. In such an 
instance, said the Court, the guilty plea 
does not constitute a “break” in the chain 
of events which preceded it in the crim- 
inal process. The plea, in such cases, is 
clearly entered into with the “clear un- 
derstanding and expectation by the State, 
the defendant, and the courts that it will 
not foreclose judicial review of the merits 
of the alleged constitutional violations.” 


In this respect, the Court concluded, there 
was no “meaningful difference” between 
the defendant’s guilty plea conviction and 
a conviction entered after trial. Lefkowitz 
v. Newsome, 95 S. Ct. 886 (1975), 11 CLB 
500. 


Court of Appeals, 9th Cir. While resi- 
dent alien petitioner was still in state pri- 
son, he delivered a pro se petition to Cal- 
ifornia prison authorities for mailing to 
the federal district court. Three days later, 
as a condition of parole (to which he con- 
sented ), he was delivered to the immigra- 
tion authorities for deportation to Mexico. 
Three days after he had been turned over 
to the federal authorities, the petition was 
received in the mail by the district court. 
Two days following, he was deported. 
Sometime after his deportation, the peti- 
tion in forma pauperis was officially filed. 

The district court held that the federal 
courts had jurisdiction to entertain the 
petition because on the day it was re- 
ceived in the mail, petitioner was, despite 
the fact that he was then in federal hands, 
still on state parole. 

The Ninth Cireuit reversed and dis- 
missed the petition, holding that for a 
district court to acquire subject matter 
jurisdiction over a habeas corpus proceed- 
ing, petitioner must be in state custody 
at the time his petition is filed, as required 
by 28 U.S.C. 2241(c)(3), 2254(a). Al- 
though petitioner was still “theoretically” 
on parole in California on the date the 
papers were received by the district court, 
he had already been delivered to the fed- 
eral authorities, so that “the ties between 
[the petitioner] and the California author- 
ities became so attenuated that [it must be 
concluded] they were insufficient to sup- 
port a finding of custodianship.” Huante 
v. Craven, 500 F.2d 1004, 11 CLB 226. 


§ 75.45. —Exhaustion of state remedies 
United States Supreme Court Subse- 
quent to convicted defendant’s exhausting 
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his state remedies, but prior to his filing 
of a petition for a writ of habeas corpus 
in a federal district court, the statute un- 
der which he had been convicted was 
declarea unconstitutional by the Virginia 
Supreme Court in another case. The dis- 
trict court granted the state’s request to 
remit the case to the state courts for re- 
determination in the light of the recent 
invalidation of the statute, and the court 
of appeals affirmed on this point. 

The United States Supreme Court re- 
versed on the ground that, notwithstand- 
ing the intervening invalidation of the 
statute under which defendant had been 
convicted, the state courts had had “a full 
opportunity to determine the federal con- 
stitutional issues before resort was made 
to a federal forum, and the policies served 
by the exhaustion requirement would not 
be furthered by requiring the resubmission 
of the claims to the state courts.” Francisco 
v. Gathright, 95 S. Ct. 257 (197+), 11 
CLB 359. 


United States Supreme Court The Cal- 
ifornia prosecutor in a rape case had failed 
to turn over to defendant an exculpatory 
laberatory report (despite his request for 
all material reports) that failed to reveal 
the presence of sperm on either vaginal 
smear slides or on the victim's clothing. 
Ruling that defendant had thus been de- 
prived of a fair trial under Brady v. Mary- 
land, 373 U.S. 83, 83 S. Ct. 1194 (1963), 
a federal district court issued, and the 
Ninth Circuit Court of Appeals affirmed, 
a “conditional” writ of habeas corpus, 
compelling the state to release defendant 
from custody, unless it provided him with 
the laboratory :eport and moved to retry 
him within 30 days. California moved to 
retry him and turned over the laboratory 
report. Learning in the course of a pre- 
trial motion to inspect the vaginal smear 
slides and the victim’s clothing that this 
physical evidence had been routinely de- 
stroyed, defendant moved in state court 
for dismissal of the charges against him. 
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Unsuccessful in this (the trial court found 
that the physical evidence had not been 
willfully suppressed and that it would not 
have materially aided defendant's de- 
fense), he filed an application for a writ 
ot prohibition in California’s Court of Ap- 
peals. This was denied without opinion 
by that court and the California Supreme 
Court. During the pendency of this ap- 
plication, defendant also filed a motion 
in the federal district court, seeking to 
“modify” its prior conditional writ of 
habeas corpus. This motion was granted 
and permanently enjoined any retrial in 
the state court. The court held that the 
destruction of the evidence violated Brady 
and precluded additional scientific testing 
which might have established that defen- 
dant was not the rapist, and that since 
this defect was incurable, defendant could 
never receive a fair trial. The Ninth Cir- 
cuit affirmed. 

The United States Supreme Court re- 
versed, holding that defendant had not 
exhausted available state remedies. The 
denials of the writ of prohibition by Cal- 
ifornia’s Court of Appeals and Supreme 
Court “without opinion” could not “be 
fairly taken to be an adjudication of the 
merits” of defendant’s claim, since in Cal- 
ifornia “a writ of prohibition is an extraor- 
dinary writ, whose use for pre-tria] review 
is normally limited to ‘questions of first 
impression and general importance.” 
Should defendant be convicted upon re- 
trial, the Court pointed out, he would 
be entitled to full state appellate review. 
Pitchess v. Davis, 95 S. Ct. 1748 (1975), 
11 CLB 656. 


Court of Appeals, 5th Cir. Thirteen in- 
mates of Texas prisons commenced a 
“class action” habeas corpus proceeding, 
challenging the constitutionality of the 
former Texas enhancement of punishment 
statute, under which each of them was 
serving a mandatory life term after having 
been convicted following a plea of not 
guilty. They contended that (1) the en- 
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hancement statute served to coerce guilty 
pleas, and (2) they were denied equal 
protection as members of a class since 
they were subjected to greater punish- 
ment by having elected to go to trial. The 
district court dismissed the action for fail- 
ure to exhaust state remedies because 
each challenge had to be considered in- 
dividually. 

Reversing the dismissal, the Fifth Cir- 
cuit held that where one petitioner had, 
in fact, unsuccessfully exhausted state 
remedies, it would serve no useful pur- 
pose to require individual consideration 
of each petition since the Texas court had 
made clear that it considered the point to 
be without merit. A single constitutional 
challenge was presented, said the court, 
which was aimed not at each individual 
sentence, but at the alleged systematic 
use of the enhancement statute to deprive 
petitioners and members of their class of 
their constitutional rights to due process 
and equal protection. St. Jules v. Savage, 
512 F.2d 881 (1975), 11 CLB 669. 


Court of Appeals, 8th Cir. A state pris- 


oner who was sentenced as a second 
offender challenged the constitutional 
validity of a prior uncounseled conviction 
in 1956. Exhausting his state remedies in 
this regard, he petitioned for federal 
habeas corpus relief. In federal court, he 
also raised the contention that two other 
prior uncounseled convictions were con- 
stitutionally invalid. In the latter instance, 
however, he had not exhausted his state 
remedies but felt impelled to challenge 
these convictions in this proceeding be- 
cause a state court, in a postconviction 
hearing, had concluded that even if the 
1956 conviction was invalid, one of his 
other convictions was an adequate basis 
for second offender status. 


Held, defendant’s failure to exhaust his 
state remedies in challenging these other 
convictions did not preclude federal con- 
sideration of the 1956 conviction upon 


which state remedies had been exhausted. 
By the same token, however, the federal 
court could not, in virtue of the exhaus- 
tion doctrine, consider the other prior 
convictions. The case was remanded to 
the district court with instructions to pass 
upon the validity of the 1956 ccnviction. 
Should that conviction be found invalid, 
the district court should direct the state 
courts to “institute resentencing proce- 
dures within a time certain, in which the 
1956 conviction, and any other convic- 
tions which the resentencing court may 
find invalid, should not be considered.” 
Irby v. Missouri, 502 F.2d 1096 (1974), 
11 CLB 227. 


§ 75.55. —Mootness 
Georgia Subsequent to completion of 
of his state sentence, defendant — now a 
federal prisoner — filed a petition (treated 
as one for habeas corpus) to declare the 
state conviction unconstitutionally void 
because of deprivation of right to counsel. 
He alleged that the state conviction had 
been considered by the federal court in 
enhancement of his current sentence. 
The lower court denied the petition on 
the ground that there was no justiciable 
controversy, and defendant appealed. 
Held, in reversing denial of the peti- 
tion, that the fact defendant had not filed 
for habeas corpus relief until after com- 
pletion of his state sentence did not 
render his claim moot since he was cur- 
rently asserting “collateral consequences” 
of a due process violation. These collat- 
eral consequences, moreover, constituted 
the “restrain[t] of liberty” contemplated 
by the state habeas corpus statute. Parris 
v. State, 208 S.E.2d 493 (1974), 11 CLB 
246. 


§ 76.20. Revocation of probation— 
revocation hearing testimony— 
exclusionary rule 

California Defendant, who was sub- 

jected to a parole revocation proceeding 

prior to his trial for criminal charges aris- 
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ing out of the same circumstances, con- 
tended that the revocation of his proba- 
tion in advance of trial denied him pro- 
cedural due process because he was 
forced to forego his opportunity to tes- 
tify in his own behalf at his revocation 
hearing in order to avoid incriminating 
himself at his pending trial. He argued, 
on the instant appeal from the order re- 
voking probation, that as long as any tes- 
timony which he might have given at his 
probation hearing could have been used 
against him at his trial in the related 
criminal charge, he had been denied his 
right to a “meaningful opportunity to be 
heard.” 

The Supreme Court of California re- 
versed the order revoking probation. 
Citing “confusion” in the federal law, the 
court declined to pass upon defendant’s 
constitutional claim, holding, instead, that 


“In the interests of justice and in the 
exercise of our inherent supervisory 
powers over the courts of this state, we 
should alleviate the hard testimony 
choice facing probationers subject to 


the loss of probation for conduct for 
which they may also be liable to crim- 
inal prosecution.” 


This “alleviation” was expressed in terms 
of a new exclusionary rule: 


“We accordingly declare as a judicial 
rule of evidence that henceforth upon 
timely objection the testimony of a pro- 
bationer at a probation revocation hear- 
ing held prior to the disposition of 
criminal charges arising out of the al- 
leged violation of the conditions of his 
probation, and any evidence derived 
from such testimony, is inadmissible 
against the probationer during subse- 
quent proceedings on the related crim- 
inal charges, save for purposes of im- 
peachment or rebuttal where the pro- 
bationer’s revocation hearing testimony 
or evidence derived therefrom and his 
testimony on direct examination at the 
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criminal proceeding are so clearly in- 
consistent as to warrant the trial court’s 
admission of the revocation hearing 
testimony or its fruits in order to reveal 
to the trier of fact the probability that 
the probationer has committed perjury 
at either the trial or the revocation 
hearing.” 


This new exclusionary rule, said the 
court, would permit the state to continue 
to press for revocation of probation either 
before or after a probationer’s trial on 
related charges, “but insures that this 
scheduling discretion will not be influ- 
enced by the illegitimate desire [of the 
prosecution] to gain an unfair advantage 
at trial.” People v. Coleman, 533 P.2d 
1024, 120 Cal. Rptr. 384 (1975), 11 CLB 
674. 


§ 76.30. —Right to counsel (See also 

§ 5.50.) 
Court of Appeals, 9th Cir. See Gardner 
v. McCarthy, 503 F.2d 733 (1974), 11 
CLB 235, CLD § 76.85. 


§ 76.41. —Sentencing 

Court of Appeals, 3d Cir. Defendant, 
convicted of receiving stolen money 
orders, was sentenced to ten years, even 
though the indictment had failed to al- 
lege, and no proof had been presented at 
the time of his guilty plea, that the money 
orders were valued in excess of $100, a 
necessary precondition to the imposition 
of a ten-year sentence. Nine years and 
ten months of the sentence were sus- 
pended, with a probationary ‘term of four 
years, ten months. Probation was later 
revoked. Defendant thereafter challenged 
the original sentence as void. 

Held, that while the sentence was ex- 
cessive in light of failure to allege facts 
constituting a felony, it was not void, but 
subject to correction. Since a four-year, 
ten-month probation term could validly 
be imposed for misdemeanor, defendant 
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was not entitled to revocation of warrant 
to arrest for probation violation issued 
within that period. United States v. 
Lancer, 508 F.2d 719 (1975), 11 CLB 
507. 

North Carolina At the conclusion of a 
probation revocation hearing, the judge 
revoked probation and ordered imposition 
of the suspended sentences. Taking into 
account the fact that defendant had in 
the meantime been convicted and sen- 
tenced for another crime, the court or- 
dered that the execution of the suspended 
sentences should commence at the end 
“of any prison sentence now being served 
by the defendant.” 

Held, that a judge in a probation re- 
vocation hearing lacks the authority to 
execute a sentence suspended in a prior 
trial by having it run consecutively with 
a sentence imposed at a subsequent trial. 
Probation revocation modified to provide 
that the ‘sentences commence imme- 
diately. State v. Byrd, 208 S.E.2d 216 
(N.C. App. 1974), 11 CLB 103. 


§ 76.42. Parole—standards for 
determining eligibility 

“Report on New York Parole: A Sum- 

mary by Citizens’ Inquiry on Parole and 

Criminal Justice, Inc.” 11 CLB 273 

(1975). 


United States Supreme Court In 1954, 
a military court-martial convicted one 
Master Sgt. Schick of premeditated mur- 
der. Article 118 of the Uniform Code of 
Military Justice (10 U.S.C. § 918) autho- 
rized only two sentences for that crime, 
death or life imprisonment, the latter en- 
tailing a possibility of subsequent parole. 
In 1960, President Eisenhower commuted 
the death sentence to life imprisonment 
with the proviso that Schick never be 
paroled. Schick, having now served 
twenty years in prison, brought suit to 
require the United States Board of Parole 
to consider him for parole, arguing that 


783 


the intervening decision of Furman v. 
Georgia, 408 U.S. 238, 92 S. Ct. 2726 
(1972), required that he be resentenced 
to a simple life term, thus making him 
eligible for parole consideration. He also 
asserted that the President had exceeded 
his constitutional powers under Article II 
by imposing a condition not expressly 
authorized by the Unitorm Code of Mil- 
itary Justice. 

The United States Supreme Court, per 
Chief Justice Burger (by a six-to-three 
decision ), affirmed the denial of his peti- 
tion. The Court held that even if Furman 
were to be given retrospective application 
to cases under the Military Code (an 
issue it did not decide), this could only 
affect “pending” death sentences. Schick's 
death sentence was not pending at the 
time of the Furman decision since it had 
long before been commuted to life im- 
prisonment. 

The Court rejected the contention that 
the no-parole condition attached to the 
commutation was “made possible only 
through court martial’s imposition of the 
death sentence,” and that the punishment 
exceeded the parameters of Article 118. 
The Presidential power to commute, said 
the Court, derived exclusively from Ar- 
ticle II of the Constitution and contained 
the inherent right to set conditions not 
expressly authorized by statute. 

Justice Marshall, with whom Justices 
Douglas and Brennan joined, dissented 
on the ground that had there been no 
initial death sentence, Schick would have 
received a sentence of life imprisonment 
which would have entailed at least the 
possibility of parole. Hence, “the com- 
mutation of the sentence did not cure the 
constitutional disabilities of the punish- 
ment.” Thus, the no-parole condition, 
made possible solely because of the death 
sentence, constitutes, said the dissent, the 
continuing enhancement of punishment. 
“The full retrospective application of Fur- 
man requires the eradication of this ves- 
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tige of the prior constitutional violation.” 
The dissent took further issue with the 
majority’s holding that the President may 
constitutionally attach conditions not spe- 
cifically authorized by statute. Schick v. 
Reed, 95 S. Ct. 379 (1974), 11 CLB 358. 


§ 76.80. Revocation of parole—right to 
counsel (See § 5.60.) 

Court of Appeals, 9th Cir. See Gardner 

v. McCarthy, 503 F.2d 733 (1974), 11 

CLB 235, CLD § 76.85. 


§ 76.85. —Due process requirements 
Court of Appeals, 5th Cir. While out on 
parole in 1965, a convicted child rapist 
brutally raped a_ twelve-year-old girl. 
Parole was revoked (without a hearing), 
although the jury in the second rape case 
found defendant to have been insane at 
the time of the second rape and incom- 
petent to stand trial for it. He later raised 
the question, by a habeas corpus petition, 
whether his parole could constitutionally 
be terminated by the State of Texas for 
acts that were committed during his in- 
sanity and that were, therefore, nonvoli- 
tional, and whether revocation could 
take place for any reason whatever at a 
time when he was legally insane. 

Held, in affirming denial of the petition, 
that irrespective of defendant’s state of 
mind at the time, the fact that he perpe- 
trated the lawless act made it clear that 
the state’s attempt to rehabilitate him into 
society had failed. Since parole revoca- 
tion is not a criminal proceeding and its 
purpose is not to assess guilt or assign acts 
to various “pigeonholes of the criminal 
laws,” society’s interests and its safety 
must predominate. Said the court: 

“In so holding, we in no sense trench 
upon Morrissey’s recognition that the 
parolee possesses rights in his conditional 
liberty of such dignity that they may not 
be disturbed without due process. We 
hold only that a new crime in all its ele- 
ments, including mens rea, need not be 
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proved for revocation. Proof of the com- 
mission of an act which, absent defenses 
personal to the actor such as insanity, is 
of sufficient gravity to be punishable as a 
crime amply suffices.” 

Furthermore, since the revocation took 
place prior to Morrissey v. Brewster, 408 
U.S. 471, 92 S. Ct. 2593 (1972), defen- 
dant’s contention that parole could not be 
revoked at a time when he was legally 
incompetent must be rejected; no hearing 
at that time was constitutionally required. 
Knight v. Estelle, 501 F.2d 963 (1974), 
11 CLB 90. 


Court of Appeals, 9th Cir. The instant 
habeas corpus proceeding was remanded 
by the Supreme Court for consideration 
in the light of its holding in Gagnon v. 
Scarpelli, 411 U.S. 778, 93 S. Ct. 1756 
(1973), which extended the Morrissey re- 
quirements to include representation by 
counsel at parole and probation revoca- 
tion proceedings. Held, that the standards 
announced in Morrissey and Scarpelli 
should be accorded prospective applica- 
tion only, as indicated by the Supreme 
Court's more recent holding in Wolff v. 
McDonnell, 94 S. Ct. 2963 (1974). Thus, 
although defendant had anticipated the 
Morrissey and Scarpelli rulings by seek- 
ing due process criteria and the presence 
of counsel at his parole revocation in 1971, 
his petition would be denied. Gardner v. 
McCarthy, 503 F.2d 733 (1974), 11 CLB 
235. 


Illinois Provisions of the Illinois Unified 
Code of Corrections were unconstitutional 
in that they offended due process by im- 
posing a mandatory parole term as part 
of the indeterminate sentence and by giv- 
ing the Parole and Pardon Board the 
authority, on revocation of parole, to 
recommit beyond the maximum term of 
the indeterminate sentence imposed by 
the trial court. Thus, under the Code, the 
Board could reconfine defendant for that 
portion of the maximum term which had 
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not been served at the time of parole “and 
in addition . . . the parole term” less the 
time spent on parole to the date of the 
violation giving rise to revocation. 

The court perceived basic constitution- 
al infirmities in the statute, which it noted 
“as plain error”: the enhanced penalty 
imposed, not for commission of the orig- 
inal offense, but rather as a penalty for the 
subsequent parole violation; no provision 
for counsel, either retained or appointed; 
evidence could be received in the form 
of affidavits or “records,” and the right 
of cross-examination could be denied; no 
provision as to any burden of proof re- 
quired to establish a violation of the con- 
ditions of parole; no provision for trial 
by jury; and no provision for appeal. 
Furthermore, said the court, the author- 
ity to impose sentence to a penal institu- 
tion is purely a judicial function and that 
authority may not be delegated. People 
v. Wills, 319 N.E.2d 269 (Ill. App. 1974), 
11 CLB 380. 


§ 77.00. In-prison proceedings 
New York Relying on the United States 


Supreme Court's recent holding in Wolff 
v. McDonnell, 418 U.S. 539, that prisoner 
subject to disciplinary action which might 
result in loss of good time credit must be 
accorded certain due process procedural 
safeguards (including prior notice of the 
charges against him, an opportunity to 


speak in his own defense, and a written 
statement of the evidence relied on and 
the reasons for the action taken), inmates 
who had been deried part of their allow- 
able good time credit sought to perman- 
ently enjoin the State’s Department of 
Correctional Facilities from conducting 
“time allowance committee meetings” 
without according to inmates similar pro- 
cedural due process rights. 

Held, in dismissing the complaint for 
failure to state a cause of action and 
denying the motion for an injunction, that 
Wolff was not applicable to New York's 
correctional system. The State, said the 
court, had not created a statutory right 
to good time behavior but had chosen to 
leave it to the discretion of its correc- 
tional authorities to determine whether 
an inmate had earned his allowance. 
Wolff, on the other hand, had involved 
a Nebraska statute which accorded a pris- 
oner a right to good time credit which 
could not be taken away unless the pris- 
oner was found to be guilty of serious 
misconduct. 

Having thus distinguished between the 
situation in Wolff and that in the instant 
case, the court went on to venture the 
opinion that “the rationale of Wolff 
should not be extended.” Bradley v. 
Ward, 366 N.Y.S.2d 841 (N.Y. Sup. Ct. 
1975), 11 CLB 683. 


PART III — MISCELLANEOUS 


A. SPECIFIC CRIMES 
(elements of crime, statutory 
construction, etc.) 


STATE AND COMMON-LAW CRIMES 


§ 79.03. Arson 

Maryland See Borza v. State, 335 A.2d 
142 (Md. App. 1975), 11 CLB 682, CLD 
§ 46.55. 


§ 80.02. Abortion 

Court of Appeals, 2d Cir. See United 
States ex rel. Williams v. Preiser, 497 
F.2d 337 (1974), 11 CLB 92, CLD § 
75.35. 


§ 80.20. Bribery 

Alabama Defendant sought, through an 
intermediary, to bribe a deputy sheriff 
not to testify against him before a grand 
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jury. The intermediary informed the 
sheriff's office. Defendant was arrested 
while he was passing the bribe money to 
the intermediary. Although the defendant 
had been led to believe that the deputy 
sheriff had agreed to take the bribe, that 
officer was not, in fact, conversant with 
the matter and had at no time been per- 
sonally approached or involved in the 
proceeding. Defendant contended, on ap- 
peal from his conviction, that in the 
absence of procuring the offeree’s agree- 
ment to swear falsely, the crime was 
incomplete. At issue was the interpreta- 
tion of an Alabama statute which pro- 
vided in pertinent part: “Every person 
who shall give, or offer, or promise to 
give, to any witness, .. . any bribe, upon 
any understanding or agreement that the 
testimony of such witness shall be thereby 
influenced, . . . shall be guilty of a felony.” 

Affirming the conviction, the court held 
that under the statute, there was “no 
definite requirement of an agreement on 
the part of the one to whom an offer of a 
bribe is made. ... It is our opinion that 
the ‘understanding’ contained in [the 
statute] is referabie to an understanding 
on the part of the one offering or giving 
the bribe and no such understanding on 
the part of the one to whom the bribe is 
offered is necessary.” Staggs v. State, 299 
So. 2d 756 (Ala. Crim. App. 1974), 11 
CLB 249. 


§ 80.23. Conspiracy 

Court of Appeals, 6th Cir. Noteworthy 
in the instant case is that, in order to 
get at the various participants in a car 
theft ring which ranged over several states 
for a number of years, the government 
used as its key witness, the founder and 
head of the ring, who was named as a 
co-conspirator, but who was not a defen- 
dant in the case. The court held that a 
“single” conspiracy existed, notwithstand- 
ing that the acts charged occurred over a 
period of years and involved various com- 


binations of defendants who did not kiow 
the identities of all other participants and 
who were related to the conspiracy only 
through the government’s key witness. 
United States v. Goble, 512 F.2d 458 
(1975), 11 CLB 673. 


§ 80.33. Felony theft 

Texas See Robert v. State, 513 S.W.2d 
870 (Tex. Crim. App. 1974), 11 CLB 
248, CLD § 46.97. 


§ 80.35. Firearms violations 

Oregon See State v. Grisback, 527 P.2d 
745 (Ore. App. 1974), 11 CLB 247, CLD 
§ 70.18. 


§ 80.37. Flag desecration 

Pennsylvania Portion of flag desecration 
statute punishing one who “casts con- 
tempt either by words or acts upon” the 
American flag was  unconstitutionally 
vague on authority of Smith v. Goguen, 
415 U.S. 566 (1974). The portion of the 
statute making it an offense to “defile” 
the flag, however, would not be inval- 
idated for vagueness but limited by ju- 
dicial construction to refer only to phys- 
ical acts of destruction or desecration that 
affect integrity of the flag. Defendant’s 
sewing of an American flag upon the seat 
of his pants was not such an act of phys- 
ical desecration. Commonwealth v. Mor- 
gan, 331 A.2d 444 (1975), 11 CLB 518. 


§ 80.44. Fraud 

Oklahoma See Agnew v. State, 526 P.2d 
1158 (Okla. Crim. App. 1974), 11 CLB 
248, CLD § 81.08. 


§ 80.60. Homicides—in general 

United States Supreme Court Maine’s 
highest court has held that murder and 
manslaughter are not separate and dis- 
tinct crimes but rather that they are dif- 
ferent punishment categories of the single 
offense of felonious homicide. (The 
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former carries with it a mandatory sen- 
tence of life imprisonment, the latter is 
punishable by a fine or imprisonment not 
exceeding 20 years.) Relying on this 
single crime concept, the Maine court 
held that, once the prosecutor proves 
those elements which establish an unlaw- 
ful homicide (namely, that the killing 
was neither justified nor excusable — and 
that it was intentional), the burden shifts 
to the defendant to prove by a fair pre- 
ponderance of the evidence that he acted 
in the heat of passion on sudden provoca- 
tion in order to reduce the homicide to 
manslaughter. 

While conceding Maine’s right to en- 
compass murder and manslaughter under 
the single crime of felonious homicide, the 
United States Supreme Court held that 
defendant's critical interests in liberty and 
reputation were seriously enough affected 
by the differences in punishment and asso- 
ciated stigma between the two degrees to 
mandate holding that the Maine rule 
shifting the burden of proof to defendant, 
violated due process requirements as de- 
fined in In re Winship, 397 U.S. 358, 90 
S. Ct. 1068 (1970). The Court held in 
Winship that the prosecution is required 
to prove beyond a reasonable doubt every 
fact necessary to constitute the crime 
charged. Winship, said the Court, “is con- 
cerned with substance rather than this 
kind of formalism,” and “requires an 
analysis that looks to the ‘operation and 
effect of the law as applied and enforced 
by the state.” Here, defendant’s critical 
interests in liberty and reputation were 
affected by the different consequences of 
murder and manslaughter, regardless of 
whether a single crime or two distinct 
crimes were involved. Said the Court in 
this connection: 


“Maine law requires a defendant to 
establish by a preponderance of the 
evidence that he acted in the heat of 
passion on sudden provocation in order 


to reduce murder to manslaughter. 
Under this burden of proof a defendant 
can be given a life sentence when the 
evidence indicates that it is as likely 
as not that he deserves a significantly 
lesser sentence. This is an intolerable 
result in a society where, to paraphrase 
Mr. Justice Harlan, it is far worse to 
sentence one guilty only of man- 
slaughter as a murderer than to sen- 
tence a murderer for the lesser crime 
of manslaughter. In re Winship, 397 
U.S., at 372, 90 S. Ct. at 1076 (con- 
curring opinion). We therefore hold 
that the Due Process Clause requires 
the prosecution to prove beyond a 
reasonable doubt the absence of the 
heat of passion on provocation when 
the issue is properly presented in a 
homicide case.” 


Mullaney v. Wilbur, 95 S. Ct. 1881 
(1975), 11 CLB 664. 


§ 80.62. Intoxicated driving 


Colorado See People v. Davis, 528 P.2d 
251 (1974), 11 CLB 371, CLD § 57.80. 


New York See People v. Todd, 360 
N.Y.S.2d 754 (1974), 11 CLB 372, CLD 
§ 23.45. 


Ohio Police officer, coming to investi- 
gate an accident involving defendant's 
car, found defendant asleep on top of his 
car with the motor running. The officer 
refused defendant’s request for a breath- 
alyzer test. 

Held, in affirming conviction for driv- 
ing while under the influence of alcohol, 
that the failure of an officer to administer 
either a breathalyzer test or a blood 
alcohol test upon the request of the per- 
son arrested for the offense, does not de- 
prive such person of due process of law. 
“The state may not suppress evidence, 
but it need not gather evidence for the 
accused.” State v. Urrego, 322 N.E.2d 
688 (Ohio App. 1974), 11 CLB 511. 
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§ 80.75. Larceny 

Oklahoma See Agnew v. State, 526 P.2d 
1158 (Okla. Crim. App. 1974), 11 CLB 
248, CLD § 81.08. 


§ 81.08. Obtaining property by false 
pretenses 

Oklahoma Defendant was _ convicted 
under an information charging him with 
obtaining property by false pretenses. 
The evidence tended to show that after 
a store employee had loaded twenty-nine 
cases of beer onto defendant’s pickup 
truck, defendant informed the cashier 
(who had not observed the transaction ) 
that he was purchasing only twenty-nine 
six-packs of beer. He then paid the lesser 
amount. 

Reversing the conviction, the court 
held that the evidence did not prove the 
crime charged. Rather, it proved the 
crime of grand larceny by fraud. The 
fatal variance rested on a “very narrow” 
distinction between the two crimes: Ob- 
taining property by false pretenses re- 
quires that the owner, in parting with the 
property, intends to vest title as well 
as possession in the accused, whereas 
larceny by fraud is committed if the in- 
tention of the owner is to vest mere pos- 
session of the property in the accused. 

Accordingly, in the instant case, the 
court reasoned: The cashier had not in- 
tended to sell and deliver possession of 
twenty-nine cases; rather, she “was led 
to believe the defendant had 29 six-packs 
of beer, not cases, and she charged him 
accordingly and parted with ownership 
thereof; therefore, defendant did not ac- 
quire any beer by false representation, as 
charged in the information. On the other 
hand 29 cases of beer were put on the 
dolly and placed in defendant’s pickup 
with intent of the employees of the owner 
to part with possession only but not with 
ownership until defendant paid for the 
same at the checkout counter, which he 
did not do. He acquired the excess beer 
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by converting it to his own use after 
receiving it and not paying for it. He 
committed the crime of Larceny by 
Fraud.” Case remanded -for new trial 
under new information. Agnew v. State, 
526 P.2d 1158 (Okla. Crim. App. 1974), 
11 CLB 248. 


§ 81.10. Obscenity 

United States Supreme Court Miller v. 
California — which overturned the Mem- 
oirs requirement that a jury apply “na- 
tional standards” in determining obscen- 
ity — was not to be interpreted as requir- 
ing that a jury be instructed in a state 
obscenity prosecution to apply the stan- 
dards of a “hypothetical statewide com- 
munity.” Saying that “Miller approved 
the use of such instructions, it did not 
mandate their use” —the Court upheld 
an instruction that referred to community 
standards without specifying what com- 
munity as within the “considerable lat- 
itude” the States may exercise in defining 
“community.” 

The Court then held, however, that the 
film “Carnal Knowledge” was not obscene 
under Miller standards of “patent offen- 
siveness,” saying: 


“While the subject matter of the pic- 
ture is, in a broader sense, sex, . . . there 
is no exhibition whatever of the actors’ 
genitals, lewd or otherwise. ... There 
are occasional scenes of nudity, but 
nudity alone is not enough to make 
material legally obscene under the 
Miller standards.” 


In so holding, the Court cautioned that 
juries do not, under Miller, “have un- 
bridled discretion in determining what is 
‘patently offensive.” Determinations of 
patent offensiveness would be subject to 
appellate review in the light of the First 
and Fourteenth Amendments and would 
be limited to “hard core” sexual conduct. 
Conviction reversed. Jenkins v. Georgia, 
94 S. Ct. 2750 (1974), 11 CLB 80. 
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United States Supreme Court Relying 
on the fact that the Supreme Court had 
handed down its decision in Miller after 
their convictions under 18 U.S.C. 1461 
(for mailing and conspiring to mail an 
obscene brochure), but before the con- 
victions became final — defendants con- 
tended that they were entitled to the 
benefit of the Miller, as opposed to the 
Memoirs, standards for obscenity. 

The Supreme Court affirmed. While 
defendants should receive any benefit 
available to them from Miller and com- 
panion cases, the Court held, however, 
that Miller “did not require as a con- 
stitutional matter the substitution of some 
smaller geographical area into the same 
sort of formula” — even in federal cases. 
Noting that a companion case to Miller, 
United States v. 12 200-ft. Reels of Film, 
413 U.S. 123, 93 S. Ct. 2665 (1973), had 
extended Miller to federal legislation, the 
Court held that 18 U.S.C. 1461 incorpo- 
rates the Miller test of the “average per- 
son, applying contemporary community 
standards.” 

The Court rejected, inter alia, defen- 
dants’ attacks on the statute as being un- 
constitutionally vague because it had 
lacked specificity prior to Miller (which 
enumerated certain sexual activities) and 
because it did not provide sufficient guid- 
ance as to the Memoirs “social value” 
formulation after its rejection by Miller. 
As to the first objection, Miller merely 
added a “clarifying gloss” to the prior 
construction. As to the second, the defen- 
dants benefited from the jury having 
been charged in accordance with the 
Memoirs test. Hamling v. United States, 
94 S. Ct. 2887 (1974), rehearing denied 
95 S. Ct. 157, 11 CLB 81. 


United States Supreme Court Defen- 
dant was arrested under a Florida statute 
making it a misdemeanor to “publicly use 
or utter any indecent or obscene lan- 
guage.” In the search which followed the 


arrest, marijuana was found in his posses- 
sion. He was convicted of possession of 
marijuana, but not of violating the ob- 
scene language statute. Although he chal- 
lenged the facial validity of the abusive 
language statute at all levels as violative 
of his First and Fourteenth Amendment 
rights, and the Florida Supreme Court 
upheld the facial validity of the statute, 
his eventual appeal to the United States 
Supreme Court was dismissed without 
opinion for want of a properly presented 
federal question. 

Justice Brennan (joined by Justices 
Douglas and Marshall) dissented on the 
ground that the Florida Supreme Court, 
in upholding the constitutionality of the 
statute, had failed to limit its application 
to constitutionally unprotected speech 
but left it susceptible of application to 
protected expression. Under the doctrine 
of Gooding v. Wilson, 405 U.S. 518 
(1972), said the dissent, it would be 
irrelevant that the statute might constitu- 
tionally reach this defendant’s conduct 
where it might be vague or overbroad as 
to others. Nor could it be said that there 
was a lack of a properly presented federal 
question because he was not convicted 
for violation of the indecent speech statute 
but on the marijuana charge. Defendant’s 
assertion that the marijuana charge was 
“the fruit of the poisonous tree” because 
his initial arrest was unconstitutional was 
sufficient to raise the federal question. 
Jones v. Florida, 95 S. Ct. 671 (1974), 11 
CLB 501. 


Court of Appeals, 5th Cir. See United 
States v. Wasserman, 504 F.2d 1012 
(1974), 11 CLB 366, CLD § 54.63. 


§ 81.21(1). Polluting 

Alaska The president of a corporation 
that had discharged raw sewage into a 
creek designated as water to be kept safe 
for drinking purposes was the first person 
tried for “polluting” under Alaska’s En- 
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vironmental Conservation Act. He con- 
tended, inter alia, that the statute was 
unconstitutionally vague. The statute 
provided that “no person may pollute or 
add to the pollution of the air, land, sub- 
surface land or water of the state.” 
Another section defined the term “pollu- 
tion” as follows: “the contamination or 
altering of waters, .". . so that they are 
actually or potentially harmful . . . to 
public health, safety or welfare, to domes- 
tic, commercial, industrial or recreational 
use, or to livestock, wild animals, birds, 
fish, or other aquatic life.” (Emphasis 
added. ) 

The Alaska Supreme Court, held that 
the statute was not unconstitutionally 
vague as applied to defendant since his 
activities clearly fell within the “hard- 
core” prohibitions of the statute. The 
court narrowly construed the term “po- 
tentially” to mean acts which a reason- 
able person would foresee as creating a 
substantial risk of making water actually 
injurious to the statutorily protected in- 
terests.” 


The court rejected defendant’s conten- 
tion that the doctrine of “administrative 
primary jurisdiction” required the state’s 
environmental conservation department 
to exhaust its administrative compliance 
remedies before commencing a criminal 


action. Said the court: “The relevant 
statutes here involved contemplate direct 
prosecution of pollution violations.” Stock 
v. State, 526 P.2d 3 (1974), 11 CLB 98. 


§ 81.25. Possession and sale of drugs 
Massachusetts See Commonwealth v. 
Pursley, 321 N.E.2d 830 (1975), 11 CLB 
517, CLD § 46.00. 


South Carolina Defendant was tried for 
knowing or intentional possession of a 
controlled substance (marijuana) with 
intent to distribute. The trial judge 
charged the jury that “where a person is 
in possession of contraband, there is a 
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factual presumption that he knows what 
it is, and the burden is then on him to 
prove that he did not have actual knowl- 
edge.” 

Held, in reversing conviction, that 
while possession does give rise to an 
inference of the possessor’s knowledge of 
the character of the substance, the burden 
of proof as to such knowledge, as an 
essential element of the crime, rests upon 
the prosecution at every stage of the trial. 
“Even where the State establishes a prima 
facie case, the burden of proof in a crim- 
inal case does not shift, but the accused is 
only required to overcome inferences the 
State has established. . . . A shifting of 
the burden of proof would impose a sig- 
nificantly greater onus on the defendant 
and, even more significantly, it would 
obliterate the presumption of innocence.” 
State v. Attardo, 211 S.E.2d 868 (1975), 
11 CLB 517. 


§ 81.32. Rape 

Iowa Appealing his conviction for as- 
sault with intent to rape, defendant as- 
serted error in the trial court’s refusal to 
give jury instructions that would make 
“a clear distinction between assault with 
intent to commit rape and assault with 
intent to procure sexual intercourse.” De- 
fendant argued that the instruction should 
have stated that “to propose sexual inter- 
course, or even to go to the extent of 
committing an assault or an assault and 
battery upon the prosecutrix in pressing 
solicitation to have sexual intercourse 
would not be sufficient to constitute the 
crime charged,” because, presumably, in 
the latter instance there would be lacking 
the intent to use such force as was neces- 
sary to accomplish a rape. 

The court rejected this contention. De- 
fendant had never declared a theory in 
defense that “he assaulted the prosecutrix 
simply for the purpose of determining 
how troublesome it might be to have 
sexual intercourse with her.” Further, the 
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distinction defendant sought to draw be- 
tween assault with intent to commit rape 
and “assault with intent to have sexual 
intercourse” had not been made “alto- 
gether clear to the court by defendant's 
argument.” State v. Baskin, 220 N.W.2d 
882 (1974), 11 CLB 101. 


Kansas See State v. Barry, 533 P.2d 
1308 (1975), 11 CLB 682, CLD § 25.03. 


Nebraska See State v. Escamilla, 227 
N.W.2d 852 (1975), 11 CLB 677, CLD 
§ 46.40. 


§ 81.34. Simulation 

New York Defendants, who allegedly 
misrepresented that a one-jewel watch 
they were trying to sell was a seventeen- 
jewel Seiko watch, were charged with the 
crime of “criminal simulation,” in viola- 
tion of the New York Penal Law, Section 
170.45, which provides as follows: 


“A person is guilty of criminal simula- 
tion when: 

“1. With intent to defraud, he makes or 
alters any object in such a manner that 
it appears to have an antiquity, rarity, 
source or authorship which it does not 
in fact possess; or 

“2. With knowledge of its true charac- 
ter and with intent to defraud, he utters 
or possesses an object so simulated.” 


Granting defendant’s motion to dismiss 
the information for legal insufficiency, the 
court held that even if all the facts al- 
leged in the information were true, they 
would not constitute the crime of crim- 
inal simulation. In a matter of first im- 
pression, the district court held that to 
convict under the statute, it must be 
shown “that the object had been so made 
or altered as to have an appearance of 
antiquity, rarity, source or authorship, 
which it did not in fact have.” The infor- 
mation charged defendants with being 
involved with a brand name watch, a 
modern commercially manufactured prod- 
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uct, which was not the “type of object” 
that met “the necessary element of an- 
tiquity, rarity, source or authorship re- 
quired in this section.” People v. James, 
316 N.Y.S.2d 255 (N.Y. Dist. Ct. 1974), 
11 CLB 382. 


§ 81.55. Traffic violation 

South Carolina Defendant's conviction 
for failing to stop his motor vehicle after 
being signaled by the siren of an un- 
marked police car would be upheld, not- 
withstanding that the signaling officer was 
in civilian clothes, was not seeking to stop 
defendant in connection with any traffic 
or criminal offense, and the statute for- 
bade official use of a siren except in 
immediate pursuit of an actual or sus- 
pected violator of the law. The genesis 
of the incident was that in pulling along- 
side of the vehicle operated by the officer 
in plainclothes, defendant appeared to 
mouth the words “Mother f----r.” The 
officer, who could not hear the words, 
had nevertheless received the full impact 
of their content by reading defendant's 
lips. State v. Seay, 211 S.E.2d 649 (1975), 
11 CLB 518. 


FEDERAL CRIMES 


§ 82.63. Bail Reform Act (18 U.S.C. 
§ 3150) 

Court of Appeals, 5th Cir. Under the 
Bail Reform Act (18 U.S.C. 3150), a 
person commits the crime of bail jumping 
when he “willfully fails to appear before 
any court or judicial officer as required.” 
Defendant contended that his failure to 
surrender himself to a United States mar- 
shal, as ordered, did not constitute an 
offense under the Act since a federal mar- 
shal is not a “court or judicial officer.” 
Held, in affirming conviction, that under 
the circumstances of the case, the United 
States marshal would be viewed as the 
designated agent of the court for the 
limited purpose of taking the sentenced 
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defendant into custody. United States v. 
Logan, 505 F.2d 35 (1974), 11 CLB 235. 


§ 82.64. Bank robbery and incidental 
crimes (18 U.S.C. 2113) 

Court of Appeals, D.C. Cir. See United 

States v. Cooper, 504 F.2d 260 (1974), 11 

CLB 367, CLD § 66.60. 


Court of Appeals, 2d Cir. See United 
States v. Howard, 506 F.2d 1131 (1974), 
11 CLB 363, CLD § 57.60. 


Court of Appeals, 7th Cir. See United 
States v. Fleming, 504 F.2d 1045 (1974), 
11 CLB 367, CLD § 66.90. 


§ 82.70. Drug violations 
Court of Appeals, 9th Cir. See United 
States v. Boston, 510 F.2d 35 (1974), 11 
CLB 502, CLD § 20.00. 


§ 82.80. Dyer Act (interstate 
transportation of stolen motor 
vehicle) 

Court of Appeals, 6th Cir. See United 

States v. Goble, 512 F.2d 458 (1975), 11 

CLB 673, CLD § 80.23. 


Court of Appeals, 8th Cir. While “mere 
presence in a stolen automobile, even with 
knowledge that it is stolen, cannot in itself 
serve as sufficient proof of possession of 
the vehicle,” in the instant case the 
government showed more than the mere 
presence of defendant in the vehicle. The 
jury could reasonably conclude that de- 
fendant was in joint possession of the 
stolen vehicle with his brother-in-law 
where defendant assisted in trying to re- 
start the car, his fingerprints were found 
on the hood, he attempted to conceal his 
identity and association with the stolen 
car, and he resisted the fingerprinting pro- 
cess. These actions showed beyond a 
reasonable doubt that [defendant] aided 
or abetted a violation of the Dyer Act, and 


should be held culpable as a principal.” 
The evidence sufficiently showed that de- 
fendant “knew that the car was stolen 
and, with such knowledge, assisted in the 
transportation of the vehicle.” United 
States v. Wiliams, 503 F.2d 480 (1974), 
11 CLB 236. 


§ 83.00. False statement (18 U.S.C. 
§ 1001) 

Court of Appeals, 5th Cir. 18 U.S.C. 
1001 (making it a crime to knowingly and 
willfully make any false statement or 
representation “in any matter within the 
jurisdiction of any department or agency 
of the United States”) would be in- 
terpreted in a “broad, nontechnical” 
manner to include statements such as that 
given by defendant to the FBI “falsely 
pointing to possible criminal conduct that 
is within the power of the FBI to investi- 
gate.” The potential for “overzealous ap- 
plication” of this law was not great, the 
court thought, since no law enforcement 
agency would “want to gain a reputation 
for routinely seeking to prosecute com- 
plainants and informants who give false 
information.” United States v. Lambert, 
501 F.2d 943 (1974), 11 CLB 84. 


§ 83.07. Federal Escape Act (18 U.S.C. 
§ 751(a)) 

Court of Appeals, D.C. Cir. Defendant 
escaped from a mental institution to which 
he had been committed following a 
federal court acquittal on felony charges 
by reason of insanity. He was charged 
and convicted of violation of the Federal 
Escape Act, 18 U.S.C. 751 (a), pro- 
scribing the escape “from any custody . . . 
if the custody or confinement is by virtue 
of an arrest on a charge of felony, or con- 
viction of any offense. . . .” 

The District Court for the District of 
Columbia reversed the conviction, re- 
jecting the government’s contention that, 
despite his acquittal, defendant had re- 
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mained in custody by virtue of his original 
arrest on the felony charge. “[T]he arrest 
lost its legal vitality,” said the court, 
“when he was acquitted by reason of 
insanity.” United States v. Powell, 503 
F.2d 195 (1974), 11 CLB 237. 


§ 83.10. Hobbs Act violation 
Court of Appeals, 7th Cir. Proprietors 
of a bowling alley—in an area marked 
by vandalism and racial violence — paid 
money to defendant police officer for 
adequate police protection. Defendant 
contended, inter alia, that the govern- 
ment’s evidence of extortion was insuf- 
ficient to sustain a conviction under the 
Hobbs Act (18 U.S.C. § 1951). He main- 
tained that while the evidence might 
support a charge of bribery, it wholly 
failed to prove a crime of extortion be- 
cause there was no indication that his 
actions engendered a reasonable fear of 
harm in the minds of the alleged victims. 
Affirming the extortion conviction, the 
court held that even a cursory reading 
of the statute reveals that it is phrased 
in the disjunctive. In part, the statute 
provides: “The term ‘extortion’ means 
the obtaining of property from another 
... or under color of official right.” More- 
over, the evidence proved that the pro- 
prietors ‘paid defendant “because they 
feared if adequate police protection was 
not provided, their business would be 
plagued by financial loss.” It is important 
to note, said the court, 


“the exploitation of the victim’s reason- 
able fear constitutes extortion regard- 
less of whether or not the defendant 
was responsible for creating that fear 
and despite the absence of any direct 
threats. Accordingly, [defendant] was 
charged with extorting money through 
the use of economic harm, the issue 
on which the jury heard evidence, was 
instructed, and reasonably could have 
concluded the defendant’s guilt.” 


United States v. Crowley, 504 F.2d 992 
(1974), 11 CLB 368. 


§ 83.12. Illegal entry 

Court of Appeals, 9th Cir. Defendant's 
conviction for aiding and abetting the 
illegal entry of two aliens must be reversed 
where the aliens, although they physically 
crossed the border, were never free from 
the official restraint of the customs officials 
at the port of entry and thus could not 
be said to have “entered” the United 
States as that term is used in 18 U.S.C. 
1325. Consequently, since the aliens did 
not violate Section 1325, defendant did 
not aid and abet them to violate it. To 
prove guilt under 18 U.S.C. 2 (which 
provides that a person who aids and abets 
another to commit a crime is punishable 
as a principal), the government must 
prove that the person aided and abetted 
actually committed the underlying offense. 

The court adopted defendant’s construc- 
tion under United States v. Vasilatos, 209 
F.2d 195 (3d Cir. 1954), and In re 
Dubbiosi, 191 F. Supp. 65 (E.D. Va. 
1961), that an “entry” has not been ac- 
complished until physical presence is ac- 
companied by freedom from official re- 
straint. The government’s contention was 
rejected that these cases were distinguish- 
able because they dealt with the question 
of whether aliens had entered the country 
and were therefore entitled to deportation 
hearings prior to expulsion. 

The court held that Vasilatos and 
Dubbiosi interpreted “entry” as defined 
in the same section, that it was unlikely 
that Congress intended the term to have 
different meanings in different sections 
of the same chapter and title, that at the 
least these cases showed that defendant's 
construction was reasonable, and that this, 
coupled with the duty to construe criminal 
statutes strictly, required adopting de- 
fendant’s construction and the conclusion 
that the aliens had not entered the coun- 





CRIMINAL LAW BULLETIN 


try. United States v. Oscar, 496 F.2d 492 
(1974), 11 CLB 88. 


§ 83.15. Income tax offenses 

Court of Appeals, 5th Cir. Defendant, 
who was convicted of the felony of will- 
fully attempting to evade or defeat a 
tax (26 U.S.C. § 7201), contended that 
the district court erred in refusing to 
instruct that the misdemeanor offense 
charged in Section 7207 was a lesser in- 
cluded offense. Section 7207 made it a 
misdemeanor to willfully deliver or dis- 
close any list, return, account, etc., known 
to be fraudulent or false as to any material 
matier. 

In affirming the judgment, the Fifth 
Circuit rejected defendant’s assertion that 
willfuiness in the felony statute (§ 7201) 
requires “bad or evil motive,” but in the 
misdemeanor statute ( § 7207) means only 
“without grounds for believing that [the 
acts] were lawful or without care, or 
capriciously or with a careless disregard 
whether one has the right to so act.” 

The court relied on a recent Supreme 
Court decision (United States v. Bishop, 
412 U.S. 346, 98 S. Ct. 2008 (1973)), 
holding that the word “willfully” connotes 
the “voluntary, intentional violation of a 
known legal duty, and the distinction 
between the statutes is found in the addi- 
tional misconduct that is essential to the 
violation of the felony provision.” Hence, 
the district court properly refused the 
requested lesser-included-offense instruc- 
tion based on defendant’s “erroneous con- 
tention that the word ‘willfully’ in the 
misdemeanor statute implied less scienter 
than the same word in the felony statute.” 
United States v. Bowness, 504 F.2d 391 
(1974), 11 CLB 366. 


Court of Appeals, 9th Cir. Defendant, 
convicted under 26 U.S.C. 7203 of willful 
failure to file federal income tax returns, 
a misdemeanor, contended that the trial 
court erred in instructing the jury that 
“willful” meant “with the bad purpose to 


disobey or disregard the law” and that the 
instruction should have been “with the 
bad purpose and/or evil motive either to 
disobey or disregard the law.” In making 
this contention, defendant relied upon a 
statement in United States v. Bishop, 412 
U.S. 346, 93 S. Ct. 2008 (1973), that 
“until Congress speaks otherwise, we .. . 
shall continue to require, in both tax 
felonies and tax misdemeanors that must 
be done ‘willfully,’ the bad purpose or 
evil motive described” in Murdock v. 
United States, 290 U.S. 389 (1933). 

The Ninth Circuit rejected the assertion 
that Bishop compelled inclusion of the 
term “evil motive,” noting that the issue 
was not squarely raised in that case. (The 
Bishop court overturned a line of de- 
cisions which had established two levels 
of willfulness applicable separately to 
felony and misdemeanor offenses.) More- 
over, the thrust of Murdock was that 
willfulness requires proof that the act 
was done with knowledge it was wrongful. 
Murdock simply discussed a number of 
ways of describing this type of specific 
intent, and among the terms mentioned 
were “bad purpose” and “evil motive.” 

“However,” said the court, “neither bad 
purpose nor evil motive is an independent 
element of a willful failure to file under 
§ 7203. The term ‘evil motive’ is merely a 
‘convenient shorthand expression to dis- 
tinguish liability based on conscious 
wrongdoing from liability based on mere 
carelessness or mistake. . . . Thus the 
term expresses, in a brief way, the more 
cumbersomely stated concept of specific 
intent in Murdock, a concept the instruc- 
tions must ultimately convey.” 

Thus, the inclusion of the words “evil 
motive” in the instruction was un- 
necessary, said the court. “While the use 
of such terms is often helpful, all that is 
required are instructions which communi- 
cate the proper notion of specific intent in 
understandable terms.” United States v. 
Hawk, 497 F.2d 365 (1974), 11 CLB 94. 
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§ 83.35. Labor-Management Reporiing 
Act of 1959 (29 U.S.C. § 501(c)) 
Court of Appeals, 2d Cir. Defendants, 
who were officials of the National Mari- 
time Union, received payoffs from un- 
qualified seamen for falsifying information 
on their application forms to qualify them 
for “Group 1” status within the union. 
Those union members who obtained 
“Group 1” status were entitled to prefer- 
ential hiring treatment over other union 
members. Defendants were indicted under 
Section 501(c) of the Labor-Management 
Reporting and Disclosure Act of 1959, 
proscribing the conversion of union prop- 
erty to personal use. The government’s 
theory was that by their actions, defen- 
dants had converted to their own use 
the application forms, which were union 
property. Defendants countered with the 
argument that the forms themselves had 
no real value and that the union had 
suffered no monetary loss but, in fact, 
had profited because of the additional 
dues derived from the seamen involved. 
Held, in sustaining the convictions, 
that the statute did not require the forms 
to be of any particular value or that 
union funds be depleted. “The erosion of 
these standards [for entry into Group 1] 
constituted a breach of trust which cannot 
possibly be characterized as a benefit to 
the union. . . . One of tiie aims of the 
criminal provision here involved was to 
preclude the unjust enrichment of union 
officials and agerts.” United States v. 
Robinson, 512 F.2d 491 (1975), 11 CLB 
672. 


§ 83.40. Mail fraud 
Court of Appeals, 6th Cir. In United 
States v. Maze, 414 U.S. 395 (1972), the 
Supreme Court held that the mail fraud 
statute (18 U.S.C. 3141) did not reach 
the unauthorized use of a stolen credit 
card where the only use of the mails was 
to complete the billing process. 

The Sixth Circuit held in the instant 


case that the Maze decision did not pre- 
clude conviction of defendant, who mailed 
falsified applications for credit cards to 
various issuers of such cards and, after 
receiving them, used the cards to obtain 
property and money. Maze was distin- 
guishable, said the court, because in the 
instant case, the mails were used “as the 
first step” in executing the scheme to de- 
fraud. King v. United States, 512 F.2d 
353 (1975), 11 CLB 672. 


§ 83.45. Mann Act prosecutions 

Court of Appeals, 5th Cir. Defendant, a 
pimp, sent one of his prostitutes to an- 
other state to commit acts of prostitution 
and compelled her to indulge in further 
acts of prostitution upon her return. On 
appeal from his conviction on two counts 
of violation of the Mann Act, defendant 
asserted that the round trip constituted 
only one Mann Act violation, not two. 
The Fifth Circuit, noting the absence of 
a motion for a judgment of acquittal at 
the close of the government’s case, held 
that a manifest miscarriage of justice had 
not occurred in that the evidence of guilt 
was overwhelming. United States v. 
James, 505 F.2d 898 (1975), 11 CLB 369. 


Court of Appeals, 7th Cir. In order to 
obtain a conviction for violation of the 
Mann Act, the government must prove 
that an intention to have females engage 
in immoral conduct was a “dominant 
purpose” for the interstate trip. Prostitu- 
tion or other immoral conduct need not 
be the sole reason for the transportation. 
The Act may be violated if prostitution 
is a dominant or a compelling and efficient 
purpose. “Despite the contrary implica- 
tion suggested by the word ‘dominant,’ it 
need not be the most important of de- 
fendant’s reasons when multiple purposes 
are present.” 

Accordingly, although defendant had 
substantial legitimate reasons for trans- 
porting a female from Kentucky to Wis- 
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consin, the evidence nevertheless estab- 
lished that an important reason for de- 
fendant’s taking a female to Wisconsin 
was to make it possible for her to engage 
in prostitution and thereby contribute to 
defendant's financial support. Even if it 
was assumed that this was not the sole, 
or even the most important, reason for her 
transportation, it nonetheless satisfied the 
dominant purpose test. “In short, there 
was sufficient evidence to prove that de- 
fendant transported Kathy Rogers ‘for 
the purpose of prostitution’ within the 
meaning of the Mann Act because her 
prostitution was one of his ‘dominant’ 
purposes.” To the extent that United 
States v. Hon, 306 F.2d 52 (7th Cir. 
1962), may be considered inconsistent, 
the instant court expressly disapproved 
that case and endorsed its dissenting 
opinion. Conviction affirmed. United 
States v. Snow, 507 F.2d 22 (1974), 11 
CLB 69. 


$ 83.55. National Firearms Act 

Court of Appeals, 7th Cir. See United 
States v. Three Winchester 30-30 Cal. L. 
Act. Car., 504 F.2d 1288 (1974), 11 CLB 
235, CLD § 88.00. 


Court of Appeals, 8th Cir. See Horn- 
beck v. United States, 503 F.2d 1029 
(1974), 11 CLB 235, CLD § 70.45. 


§ 83.58. Perjury (18 U.S.C. § 1623) 

Court of Appeals, 3d Cir. After accusing 
a grand jury witness of lying on the stand, 
the government attorney warned him that 
he could be imprisoned and fined $10,000 
for giving false testimony. The section 
adverted to, 18 U.S.C. 1623 (false declara- 
tion before a court or a grand jury), takes 
a “carrot and stick” approach in that it 
contains a recantation provision, Section 
1623(d), which provides: 

“Where, in the same continuous court or 
grand jury proceeding in which a declara- 
tion is made, the person making the 


declaration admits such declaration to be 
false, such admission shall bar prosecu- 
tion under this section if, at the time the 
admission is made, the declaration has 
not substantially affected the proceeding, 
or it has not become manifest that such 
falsity has been or will be exposed.” 

The government’s attorney made no 
mention of the recantation provision, how- 
ever. Defendant stuck to his story and 
was subsequently tried and convicted 
under Section 1623. 

The Third Circuit, raising on its own 
initiative the question whether, under the 
circumstances, the government's attorney 
was not required to inform the witness of 
the recantation provision, remanded to 
the district court for a hearing to deter- 
mine if the indictment should be dis- 
missed. Said the court: 


“If the recantation provision is to serve 
its purpose, it would seem to follow that 
in some circumstances there may be a 
requirement that the witness know of its 
existence. . . . Although there is no duty 


generally on the part of the government 


to explain a grand jury witness's right to 
him, United States v. DiMichele, 375 F.2d 
959 (3d Cir. 1967), this would not neces- 
sarily cover the situation where a govern- 
ment attorney chooses to enlighten the 
witness on the punitive provisions of the 
false swearing statute when the witness 
has no knowledge of the recantation 
provision.” United States v. Landieri, 497 
F.2d 317 (1974), 11 CLB 83. 


§ 83.80. Selective service violations 

Court of Appeals, 8th Cir. Chippewa 
Indian defendant was an American citizen 
within the meaning of the Selective Ser- 
vice Act by reason of the Nationality 
Act of 1940, notwithstanding his conten- 
tion that the “quasi-sovereignty of the 
Indian nations, the effective lack of full 
citizenship by Indian people, and Chip- 
pewa treaty commitments means the 





1975 CASE DIGEST INDEX 


United States cannot compel his involun- 
tary induction into the armed services.” 
Denial of motion to dismiss indictment 
affirmed. United States v. Rosebear, 500 
F.2d 1102 (1974), 11 CLB 236. 


§ 83.86. Travel Act 

Court of Appeals, D.C. Cir. Defendant, 
a panderer, who purchased an automobile 
for his own use out of the proceeds of 
prostitution and drove it across state 
lines, could not validly be convicted of 
interstate travel with intent to “distribute” 
the proceeds of an illegal activity in vio- 
lation of 18 U.S.C. § 1952. “We might, 
of course, have a very different case if 
defendant had bought the car during 
interstate travel and given it to one of 
his prostitutes as compensation.” The 
word “distribute” under the Travel Act 
“carries a connotation of distribution of 
illegal proceeds to persons in organized 
crime conspiracies.” United States v. 
Lightfoot, 506 F.2d 238 (1974), 11 CLB 
507. 


B. ANCILLARY, QUASI-CRIMINAL, 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§ 85.10. Contempt—grounds 

United States Supreme Court A mu- 
nicipality, seeking a civil injunction to 
prevent sale of obscene matter, served a 
subpoena duces tecum upon petitioner 
lawyer's client, a newsstand operator, to 
produce fifty-two copies of allegedly ob- 
scene magazines. Petitioner, mindful of 
the fact that his client had recently been 
convicted for violating a local ordinance 
against the sale of obscene magazines, in 
good faith advised his client to invoke the 
privilege against self-incrimination when 
refusing to produce the subpoenaed 
magazines or admitting his ownership 


thereof. The trial court, after determining 
that the newsstand operator's refusal to 
comply with his directions was solely upon 
the advice of counsel, “reluctantly” held 
petitioner in contempt of court and fixed 
punishment at ten days confinement and 
$200 fine. 

The United States Supreme Court 
granted certiorari to consider the “narrow 
issue . .. whether a lawyer may be held 
in contempt for advising his client, during 
trial of a civil case, to refuse to produce 
material demanded by a subpoena duces 
tecum when the lawyer believes in good 
faith that the material may tend to in- 
criminate his client.” 

The Supreme Court, reversing the con- 
viction, held that he could not be held 
in contempt. To rule otherwise, said the 
Court, “would deny the constitutional 
privilege against self-incrimination the 
means of its own implementation. When 
a witness is so advised, the advice becomes 
an integral part of the protection accorded 
to the witness under the Fifth Amend- 
ment.” 

In so holding, however, the Court 
underscored the points that (1) petitioner 
in the instant case had counseled his 
client’ in “good faith” and on “reasonable 
grounds” to assert the Fifth Amendment 
claim, and (2) this was not a situation 
“where state law is clear that a response 
to compulsory process under protest ren- 
ders the response inadmissible in any 
criminal prosecution. . . .”. The Court 
noted that the trial judge had proceeded 
on the mistaken belief that the Fifth 
Amendment privilege could not be as- 
serted in a civil proceeding where the 
materials might tend to incriminate the 
witness in another proceeding. Maness v. 
Meyers, 95 S. Ct. 584 (1975), 11 CLB 
501. 


Court of Appeals, 5th Cir. An attorney 
appointed by a United States magistrate 
to represent an indigent defendant failed 
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to appear at the noticed preliminary 
hearing and was cited for criminal con- 
tempt. At the hearing, the attorney was 
judged guilty of criminal contempt for 
“reckless disregard” of the magistrate’s 
notice to appear and was fined $100, not- 
withstanding his explanation that his non- 
appearance had not been intentional and 
was due to his secretary’s failure to make 
the proper notation in his desk calendar. 

The Fifth Circuit vacated the judgment, 
noting that the attorney had never before 
missed a court appearance. While his 
negligence was not to be condoned and 
would have justified the imposition of a 
reprimand, warning, or remedial sanction, 
“the finding that this single incident dem- 
onstrated reckless disregard of an order 
of the court sufficient to support an ad- 
judication of criminal conduct and the 
imposition of a punitive fine is clearly 
erroneous.” In re Adams, 505 F.2d 949 
(1974), 11 CLB 369. 


§ 85.20. —Formal requirements 

United States Supreme Court The pros- 
ecution summoned defendants to testify 
at the bank robbery trial of one Anderson. 
After they refused to testify on grounds 
of self-incrimination, the district court 
judge granted them immunity from pros- 
ecution. When they persisted, albeit po- 
litely, in their refusals to testify, he sum- 
marily held them in criminal contempt 
and pronounced maximum six-month pris- 
on sentences. The Court of Appeals re- 
versed on the ground that “only a disor- 
derly or obstreperous interference with 
court proceedings provides an occasion 
for use of the summary contempt power,” 
and thet the district court should have 
proceeded, instead, under Rule 42(b) 
Fed. Rules Crim. Proc., which calls for 
disposition of criminal contempt only 
after notice and hearing and “a reason- 
able time for the preparation of the de- 
fense.” At issue, then, was the applica- 
bility of Fed. Rules Crim. Proc. 42(a), 
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which permits summary criminal contempt 
punishment “if the judge certifies that he 
saw or heard the conduct constituting the 
contempt and that it was committed in 
the actual presence of the court.” 

The United States Supreme Court re- 
versed, 6 to 3 (Justices Brennan, Douglas, 
and Marshall dissenting ). The Court held 
that defendants’ refusals to answer, al- 
though not delivered disrespectfully, fell 
within the express language of Rule 42(a) 
and plainly constituted conduct contemp- 
tuous of judicial authority, since they were 
intentional obstructions of court proceed- 
ings that disrupted an ongoing trial and 
constituted an affront to the court which 
must be summarily punished. 

The dissent would apply, as did the 
Court of Appeals, the principles of Harris 
v. United States, 382 U.S. 162, 86 S. Ct. 
352 (1965), seeing no basis for the ma- 
jority’s distinguishing that case as involv- 
ing a grand jury witness rather than an 
ongoing trial. Defendants’ refusals to an- 
swer questions were respectful, and since 
“the dignity of the Court was not being 
affronted,” application of Rule 42(a) by 
the trial judge was foreclosed. United 
States v. Wilson, 95 S. Ct. 1802 (1975), 
11 CLB 663. 


United States Supreme Court Where, 
subsequent to a summary conviction for 
contempt of court, a state reduces sen- 
tence to no more than six months, the 
constitutional necessity for a jury trial is 
obviated. “Contempt of court is a petty 
offense [not requiring a jury trial] when 
the penalty actually imposed does not 
exceed six months or a longer penalty 
has not been expressly authorized by 
statute.” 

Where the trial judge postponed final 
adjudication and sentence of defense 
counsel on contempt charges until the 
end of the trial, his refusal to permit 
counsel an opportunity to be heard in 
his own behalf deprived counsel of due 
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process notwithstanding that the events 
in question occurred in the presence of 
the judge during the course of the trial. 
Taylor v. Hayes, 94 S. Ct. 2697 (1974), 
11 CLB 82. 


§ 85.60. Deportation—in general 

Court of Appeals, 9th Cir. Petitioner, an 
alien with permanent resident status, made 
a two-and-one-half day trip to Mexico 
following which he was apprehended try- 
ing to smuggle 55 pounds of marijuana 
into this country. After his conviction for 
failure to register and pay a narcotics tax, 
the Immigration and Naturalization Ser- 
vice, following exclusion proceedings, 
found him excludable under 8 U.S.C. 
1182(a) (23). 

A district court granted a writ of habeas 
corpus. Its decision turned on its view 
that when petitioner returned to this coun- 
try, he did not make an “entry” as that 
term is defined in 8 U.S.C. 1101(a)(13), 
and so was not excludable under 8 U.S.C. 
1182(a). The district court found that 
the departure of petitioner was not a 
“meaningful” interruption of his perma- 
nent resident status within this country. 

Held, in reversing the grant of habeas 
corpus, that “the purpose, to smuggle mar- 
ijuana into this country, is just as ‘mean- 
ingful’ [an interruption of residence] if 
formed first in Mexico as it would be if 
first formed before going to Mexico.” In 
any event, petitioner had attempted to 
accomplish an objective which was “itself 
contrary to some policy reflected in [this 
country’s] immigration laws.” These laws 
provide for the exclusion or deportation 
of an alien who has beer convicted of 
smuggling marijuana. “To require that the 
intent be formed before or at the time of 
departure could, we think, produce anom- 
alous and indeed irrational results.” Pala- 
tian v. Immigration & Naturalization Serv., 


502 F.2d 1091 (1974), 11 CLB 227. 


DEPRIVATION OF CIVIL RIGHTS 


§ 85.85. Removal of state prosecution 
to federal court 

United States Supreme Court In 1972, 
a group of black citizens of Vicksburg, 
Mississippi, to implement demands for 
greater racial equality in employment, 
began to picket and promote a boycott 
of certain business establishments in that 
community. A number of them were 
arrested and charged under a Mississippi 
statute with feloniously conspiring to bring 
about a boycott of merchants and busi- 
nesses. 

28 U.S.C. § 1443(1), under which de- 
fendants sought removal of the prosecu- 
tions from state to federal court, provides 
for removal of state proceedings where 
a defendant is denied or cannot enforce 
in the courts of such state “a right under 
any law providing for the equal civil 
rights of citizens.” The defendants con- 
tended that the Mississippi conspiracy 
statutes under which they had been 
charged were unconstitutional; and that 
they were deprived of their federally pro- 
tected rights, including defendants’ right 
to participate in the boycott and demon- 
strations, which right, they asserted, was 
protected by 18 U.S.C. § 245, which 
makes it a crime for any persons, by 
“force or threat of force” to injure, intim- 
idate or interfere with any individual 
because he has been participating law- 
fully in speech or peaceful assembly op- 
posing racial discrimination in employ- 
ment. 

The district court denied the petition 
and remanded the prosecution to the state 
courts. The Court of Appeals affirmed 
on the ground that Section 245, being a 
criminal statute; conferred “no rights 
whatsoever,” and that under Georgia v. 
Rachel, 384 U.S. 780, 86 S. Ct. 1783 
(1966), and City of Greenwood v. Pea- 
cock, 384 U.S. 808, 86 S. Ct. 1800 (1966), 
a federal statute must “provide” for the 
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equal rights of citizens before it can be 
invoked as a basis for removal of prosecu- 
tions under Section 1443(1). 

The United States Supreme Court af- 
firmed. The Court initially noted that a 
removal petition under Section 1443(1) 
must satisfy a two-pronged test. First, 
it must appear that the “right” allegedly 
denied petitioners arises under a federal 
law “providing for specific civil rights 
stated in terms of racial equality.” Second, 
it must appear, in accordance with Sec- 
tion 1443 (1), that petitioner “is denied 
or cannot enforce” the specified federal 
rights in the courts of the state. The 
Court then held that whatever the rights, 
if any, conferred by Section 245, Missis- 
sippi’s prosecution of defendants under 
its conspiracy statutes did not constitute 
the “force or threat of force” proscribed 
by Section 245. The congressional intent 
in enacting Section 245, the Court noted, 
had been to deal with the problem of 
“racially motivated acts of violence.” Said 
the Court: 


“Viewed in this context, it seems quite 
evident that a state prosecution, pro- 
ceeding as it does in a court of law, 
cannot be characterized as an applica- 
tion of ‘force or the threat of force’ 
within the meaning of § 245. That sec- 
tion furnishes federal protection against 
violence in certain circumstances. But 
whatever ‘rights’ it may confer, none of 
them is denied by a state criminal pros- 
ecution for conspiracy or boycott.” 


The Court concluded by noting that 
“there are varied avenues of relief open 
to these defendants for vindication of any 
of their federal rights that may have been 
or will be violated.” Mr. Justice Douglas 
took no part in the decision; Mr. Justice 
Marshall, with whom Mr. Justice Brennan 
joined, dissented. Johnson v. Mississippi, 
95 S. Ct. 1591 (1975), 11 CLB 659. 


§ 85.90. Statute of limitations 
Court of Appeals, 3d Cir. In an earlier 
decision, the Third Circuit held that “since 


the Civil Rights Acts contain no statute 
of limitations, the limitation to be applied 
is that which would be applicable in the 
courts of the state in which the federal 
court is sitting had an action seeking sim- 
ilar relief been brought under state law.” 

Twenty-three months after his arrest 
(stemming from a traffic accident ), plain- 
tiff filed a civil rights action against local 
Pennsylvania policemen for damages for 
false arrest, assault and battery, coercion 
of his guilty plea, and the illegal seizure 
of his automobile. The district court, ap- 
plying the one-year Pennsylvania statute 
of limitations for false arrest “to the entire 
course of conduct,” including any inci- 
dental assault and battery, granted defen- 
dants’ motion for summary judgment. On 
appeal, plaintiff contended that the appro- 
priate statute of limitations was Pennsyl- 
vania’s two-year statute of limitations for 
personal injury actions. Pennsylvania also 
had a six-year statute of limitations for 
actions for recovery of goods. 

Held, the district court correctly ap- 
plied the one-year statute of limitations 
to the unlawful arrest, but it erred in 
holding that the one-year statute extended 
to the assault and battery, conversion, 
and guilty plea aspects of the actions, 
and summary judgment would be reversed 
on these causes of action. Since they were 
separate and independent, rather than 
“incidental,” claims, the district court 
should have applied a separate statute 
to each cause of action. In so holding, 
the court noted that the alleged assault 
had not occurred when plaintiff was ar- 
rested, but considerably later while he 
was being held in the police station. 
Therefore, since the assault and battery 
was not “inextricably intertwined” with 
the false arrest, “plaintiffs cause of ac- 
tion for assault and battery would not, 
under Pennsylvania law, be subsumed 
under the one-year statute applicable to 
suits for false arrest.” Polite v. Diehl, 507 
F.2d 119 (1974), 11 CLB 365. 
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EXTRADITION PROCEEDINGS 


§ 86.20. —Requirements 

Texas The state’s contention was re- 
jected that the burden was on the relator 
to show he was not the same person 
named in the executive warrant. Ordinar- 
ily, the admission of an executive warrant, 
regular on its face, makes out a prima 
facie case for extradition. The burden of 
going forward with evidence regarding 
identity shifts to the relator “where a 
prima facie case of identification is made 
out by the presumption arising from iden- 
tity of name.” However, no such identity 
of name existed in the instant case. The 
relator’s objection sufficiently raised the 
issue of identity, and the state was re- 
quired to go forward with the evidence. 
There was a total lack of evidence to show 
that the relator and the person named in 
the warrant were the same person. The 
state presented no witnesses and offered 
no evidence to show they were the same. 
Accordingly, the case was reversed and 
the cause remanded. Ex parte Smith, 515 
§.W.2d 925 (Tex. Crim. App. 1974), 11 
CLB 382. 


§ 86.40. Foreign sovereigns 

Court of Appeals, 2d Cir. Absent tor- 
ture or similar reprehensible acts, the 
mere luring of an Argentinian from his 
own country to Bolivia where he was 
abducted by American agents and flown 
to United States for arrest at port of entry 
under outstanding arrest warrant to face 
charges involving narcotics smuggling, 
while it constituted illegal conduct on 
the part of the government, was not so 
“outrageous” as to preclude federal courts 
from asserting jurisdiction over him. 
Absent objections raised by governments 
of foreign countries involved, as was the 
case in United States v. Toscanino, 500 
F.2d 267 (2d Cir. 1974), the issue of vio- 
lation of international law would not arise. 
United States ex rel. Lujan v. Gengler, 510 
F.2d 62 (1975), 11 CLB 508. 


FORFEITURE PROCEEDINGS 


§ 88.00. Forfeiture proceedings—in 


general 
Court of Appeals, 7th Cir. A Menom- 


’ inee Indian, whose previous felony con- 


viction resulted in the government's suit 
for the forfeiture of three rifles under the 
provisions of 18 U.S.C. 924(d), contended 
that the right to possess these firearms 
was incidental to a treaty right guarantee- 
ing Menominee Indians the right to hunt 
and fish upon certain designated lands. 
Applying the same reasoning, he asserted 
that he should be exempt from criminal 
liability as well under 18 U.S.C. App. 1202 
(1)(a) and the forfeiture provisions of 
Section 924(d). 

The court of appeals, in affirming the 
forfeiture, noted the rule that absent 
“some treaty right which exempts the 
Indian from the operation of the particu- 
lar statutes in question,” any federal stat- 
ute of general applicability is “applicable 
to a native American.” The treaty guar- 
antee, said the court, ran to the Indian 
tribe as a whole, not to any individual 
in particular. Defendant, by his own ac- 
tions, had limited his ability to participate 
in his tribe’s hunting right. United States 
v. Three Winchester 30-30 Cal. L. Act. 
Car., 504 F.2d 1288 (1974), 11 CLB 235. 


JUVENILE PROCEEDINGS 


§ 89.63. Use of juvenile’s record 
Kansas_ In Davis v. Alaska, 94 S. Ct. 1105 
(1974), the United States Supreme Court, 
on Sixth Amendment grounds, reversed 
the conviction where a trial court, in reli- 
ance upon a state statute protecting the 
anonymity of juvenile offenders, had 
granted a prosecution motion for a pro- 
tective order against reference in the 
course of cross-examination to the juvenile 
record of a crucial prosecution witness. 
In the instant case, the Supreme Court 
of Kansas, applying this rule in reverse, 
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upheld a trial court’s refusal to grant a 
protective order sought by the defense 
against the use of a juvenile record of 
a proposed defense witness. “[Wje are 
of the opinion,” said the court, “that the 
rule admitting such records is.a two-edged 
sword which must cut both ways. If it 
applies to a prosecution witness as in 
Davis it must also apply to a defense 
witness as in the present case.” State v. 
Wilkins, 523 P.2d 728 (1974), 11 CLB 108. 


§ 89.07. Juvenile proceedings—time 
period for commencement of 
trial 

Court of Appeals, 2d Cir. A juvenile 
delinquency proceeding falls within the 
coverage of Rule 4 of the Eastern Dis- 
trict’s Plan for Achieving Prompt Disposi- 
tion of Criminal Cases. Rule 4 provides 
that the government must be ready for 
trial “within six months from the date of 
the arrest, service of summons, detention, 
or the filing of a complaint or of a formal 
charge upon which the defendant is to be 
tried (other than a sealed indictment), 
whichever is earliest.” 

Rule 4 also provides that if the govern- 
ment is not ready within the six-month 
period, the indictment shail be dismissed 
with prejudice, unless the period has been 
tolled under an exception listed in Rule 5 
or the government’s neglect is found ex- 
cusable. 

In the instant case, the six-rnmonth period 
was held to commence, pursuant to the 
mandate of Rule 4, from the date of arrest 
rather than from the date when the in- 
formation and defendant’s consent were 
filed. Although it was on the latter date 
that the nature of the proceeding changed 
from a felony prosecution to a delinquen- 
cy adjudication, this did “not justify ignor- 
ing the plain language of Rule 4, espe- 
cially since the Government's proof in the 
delinquency proceeding was no different 
than that which would have been re- 
quired in the felony prosecution had that 


been pursued.” United States v. Furey, 
500 F.2d 338 (1974), 11 CLB 88. 


§ 89.25. —Right to due process 
Maryland Juvenile girl confessed to 
police that she had engaged in deviate 
sex and narcotics parties with adults. At 
the hearing in Juvenile Court, she was 
compelled, over defense objection, to 
take the stand and admit the truth of the 
statements. She was adjudicated a “child 
in need of supervision” and removed from 
her parents, who had reported the inci- 
dents, for therapy in a foster home. 

The Maryland Court of Appeals, aflirm- 
ing, held that the doctrine of In re Gault, 
387 U.S. 1 (1967), extending constitu- 
tional guarantees to juvenile delinquency 
proceedings, did not apply. The juvenile 
had been consistently regarded as a “vic- 
tim” rather than a perpetrator — and thus 
had not been charged with any act which 
would have constituted a crime if com- 
mitted by an adult or would have resulted 
in a delinquency adjudication. In re 
Spaulding, 332 A.2d 246 (Md. App. 1975), 
11 CLB 521. 


§ 89.62. —Double jeopardy 

United States Supreme Court A petition 
was filed in the Juvenile Court alleging 
that 17-year-old defendant had committed 
certain acts which, if committed by an 
adult, would constitute the crime of rob- 
bery. After an adjudication hearing, in- 
volving the taking of testimony, the Ju- 
venile Court found that the aliegations 
in the petition were true and sustained 
the petition. At the ensuing dispositional 
hearing, however, the court decided that 
the youth was “unfit for treatment as a 
juvenile,” and ordered that he be pros- 
ecuted as an adult. 

Although raising double jeopardy ob- 
jections by way of state habeas corpus 
proceedings, defendant was thereafter 
tried as an adult and convicted of robbery. 

The United States Supreme Court, ap- 
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plying the reasoning of In re Gault, 387 
U.S. 1, 87 S. Ct. 1428 (1967), and In re 
Winship, 397 U.S. 358, 90 S. Ct. 1068 
(1970), held that the juvenile adjudi- 
catory proceeding in the instant case could 
not be distinguished from a traditional 
criminal prosecution in terms of potential 
consequences and the burdens and pres- 
sures of trial, and, therefore, mandated 
holding that defendant was put in jeop- 
ardy at the adjudicatory hearing, and that 
jeopardy attached “when the Juvenile 
Court, as the trier of the facts, began to 
hear evidence.” 

In so holding, the Supreme Court re- 
jected California’s contention that the 
transfer of the case for final disposition 
involved a “continuing jeopardy,” rather 
than double jeopardy. Even accepting the 
State’s premise that the youth “never faced 
the risk of more than one punishment,” 
said the Court, “the Double Jeopardy 
Clause .. . is written in terms of potential 
or risk of trial and conviction, not pun- 
ishment.” 

The Court acknowledged that the prac- 
tical consequence of its holding in the 
instant case would be that most transfer 
hearings in juvenile courts would now be 
held prior to adjudicatory hearings. It also 
pointed out that “the nature of the evi- 
dence considered at a transfer hearing 
may i. some States require that, if trans- 
fer is rejected, a different judge preside 
at the adjudicatory hearing.” While this 
would place additional burdens on the 
State, “we are not persuaded that the bur- 
dens . .. would pose a significant problem 
for the administration of the juvenile court 
system.” Breed v. Jones, 95 S. Ct. 1779 
(1975), 11 CLB 657. 


§ 89.65. Federal Juvenile Delinquency 
Act (18 U.S.C. §§ 5031-5037)— 
waiver of jury trial 

Court of Appeals, 2d Cir. The Sixth 

Amendment right to a trial by jury “in all 

criminal proceedings” was not violated 


by the provisions of the Federal Juvenile 
Delinquency Act (18 U.S.C. 5031-5037), 
which provide that juvenile delinquency 
proceedings shall be without a jury and 
that the required consent of a juvenile 
to be proceeded against as a juvenile de- 
linquent is deemed a waiver of trial by 
jury. A juvenile proceeding is not a “crim- 
inal prosecution” within the meaning of 
the Sixth Amendment. 

Furthermore, since a juvenile has no 
constitutional right to a trial by jury in 
proceedings under the Act, the provision 
that his consent to be proceeded against 
as a juvenile delinquent “shall be deemed 
a waiver of trial by jury” did not penalize 
or burden the exercise of the Sixth Amend- 
ment jury trial right. United States v. 
Torres, 500 F.2d 944 (1974), 11 CLB 237. 


COMMITMENT PROCEEDINGS 


§ 89.70. Commitment proceedings—in 
general 

United States Supreme Court In a civil 
action for damages for intentional and 
malicious deprivation of liberty, brought 
after plaintiff had been released from his 
15-year-long civil commitment as a men- 
tal patient to a Florida State Hospital, 
the Supreme Court held that a “finding 
of ‘mental illness’ alone cannot justify 
a State’s locking a person up against his 
will and keeping him indefinitely in sim- 
ple custodial confinement.” While express- 
ly declining to decide whether persons 
committed on the grounds of being dan- 
gerous either to themselves or to others 
have a “right to treatment,” or whether 
the State could compulsorily confine non- 
dangerous, mentally ill persons for the 
purpose of treatment, the Court held that 
where, as here, “a nondangerous individ- 
ual . . . is capable of stirviving safely in 
freedom by himself or with the help of 
willing and responsible family members 
or friends,” he cannot, “without more,” 
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be constitutionally confined by a State. 
The Court did not spell out in this deci- 
sion what “more” would be necessary to 
justify such commitment. 

The instant case, the Court was at pains 
to point out, involved a person whom a 
jury had found was “neither dangerous 
to himself nor dangerous to others and 

. , if mentally ill, . . . had not received 
treatment.” Moreover, responsible persons 
and agencies had undertaken to aid plain- 
tiff upon his release, and he appeared 
capable of supporting himself. 

In so holding, the Court also noted that 
even where the civil commitment was 
originally constitutionally permissible, due 
process required termination of such con- 
finement when that basis no longer ex- 
isted. 

The case was remanded to the Court 
of Appeals on another question relating 
to the charge to the jury. 

In a concurring opinion, Chief Justice 
Burger, while agreeing with the Court’s 
remand on the remaining question, took 
sharp issue with the Court of Appeals’ 
assertion of a constitutional “right to treat- 
ment.” In this connection, he noted that 
many mental illnesses were not responsive 
to treatment and that, historically, men- 
tally ill persons could be held in custody, 
even without treatment, for their own pro- 
tection and to protect society. O’Connor 
v. Donaldson, 95 S. Ct. — (1975), 43 
U.S.L.W. 4929, 11 CLB 665. 


MANDAMUS 


§ 90.00. Mandamus—in general 

Court of Appeals, 2d Cir. A court em- 
paneling a grand jury failed to state 
whether it was to be a regular or a special 
grand jury. The term of a regular grand 
jury expires after eighteen months and 
may not be renewed, whereas a special 
grand jury’ term may be renewed for 
successive periods to a total of thirty-six 
months. Defendants, who were indicted 


more than eighteen months after the 
grand jury had been empaneled, main- 
tained that the various court-ordered ex- 
tensions prior to indictment were improp- 
er in the absence of specific reference in 
the original order to a special grand jury. 
They petitioned for a writ of mandamus 
and prohibition seeking dismissal of the 
indictment. 

Held, in upholding denial of the writ, 
the district court considering the petition 
did not err in receiving evidence by affi- 
davit to determine the original intent of 
the convening district judge. Said the 
court: 


“While it is true that the judicial orders 
are generally deemed to be integrated 
so as to make inadmissible parole evi- 
dence to vary their terms, . . . that does 
not preclude the court from amending 
its record nunc pro tunc so as to remove 
errors. . . . Whatever may be the rule 
where parol evidence is sought to be 
used in an effort to contradict a judicial 
record, here there is a patent ambiguity 
on the face of . . . original order. . . . In 
these limited circumstances, it is open, 
therefore, for the court to correct its 
own judgment if, indeed, the ambiguity 
resulted from initial error in drafting 
the order.” 


Wax v. Motley, 510 F.2d 318 (1975), 11 
CLB 503. 


SUITS BY PRISONERS UNDER 
FEDERAL CIVIL RIGHTS ACT, ETC. 


§ 90.55. In general 

“Recent Developments in the Law of Pris- 
oners’ Rights” by Robert Plotkin, 11 CLB 
405 (1975). 


§ 90.57. Grounds—cruel and unusual 
treatment 

Court of Appeals, 2d Cir. See Williams 

v. Vincent, 508 F.2d 541 (1974), 11 CLB 

508, CLD § 90.90. 
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Court of Appeals, 6th Cir. The court 
rejected the contention of a state prison 
guard (indicted for violating 18 U.S.C. 
242 by assaulting and beating a prisoner ) 
that even if he did assault the prisoner, 
he did not violate any of his constitutional 
rights but at most committed a tort under 
state law. The prisoner's “eighth amend- 
ment right to be free from cruel and 
unusual punishment prohibits state officers 
at detention facilities from subjecting pris- 
oners to assaults and beatings.” 

Section 242, in pertinent part, prohibits 
anyone, acting under color of any law, 
statute, ordinance, regulation, or custom, 
from willfully subjecting any inhabitant 
of any state, territory, or district to the 
deprivation of any rights, privileges, or 
immunities secured or protected by the 
Constitution or by federal laws. The 
guard’s alleged actions violated the pris- 
oner’s Eighth Amendment right and there- 
by brought the guard “within the ambit 
of illegal conduct described in the stat- 
ute.” United States v. Georvassilis, 498 
F.2d 883 (1974), 11 CLB 85. 


§ 90.70. —dAccess to legal assistance 
and courts 

Court of Appeals, 9th Cir. See Clutch- 
ette v. Procunier, 497 F.2d 809 (1974), 


11 CLB 91, CLD § 6.05. 


§ 90.90. Medical treatment for prisoner 
Court of Appeals, 2d Cir. State pris- 
oner’s pro se complaint alleged that after 
a portion of his ear had been severed by 
another prisoner, hospital personnel re- 
fused his request to try to suture ear back 
on but threw it away instead, merely sew- 
ing up the stump, saying that he did not 
need his ear. The prisoner further alleged 
that when he protested this treatment, he 
was placed in solitary confinement for 
twenty-two days without any medical 
attention. 

The Second Circuit held that the com- 


plaint stated a cause of action for depriva- 
tion of civil rights. “A complaint under 
section 1983 [Civil Rights Act] based on 
inadequate medical treatment states a 
cause of action if it alleges conduct which 
‘shocks the conscience, such as deliberate 
indifference by prison authorities to a pris- 
oner’s request for essential medical treat- 
ment.” On the basis of the allegations in 
the complaint, “the possibility that delib- 
erate indifference caused an easier and 
less efficacious treatment to be consciously 
chosen by the doctors cannot be complete- 
ly foreclosed.” Williams v. Vincent, 508 
F.2d 541 (1974), 11 CLB 508. 


YOUTHFUL OFFENDER 
PROCEEDINGS 


§ 91.00. In general 


United States Supreme Court Under 
Section 5010(d) of the federal Youth 
Corrections Act, a district judge who finds 
that “no benefit” will result from accord- 
ing youthful offender treatment to a con- 
victed defendant of eligible age may sen- 


tence him as an adult under other ap- 
plicable penal statutes. Certain circuits 
had interpreted this provision to permit 
a finding of “no benefit” to be implied 
from the record. Others had held that 
such a finding must not only be expressly 
set forth, but must also be accompanied 
by a statement of reasons. 

The Supreme Court held that the find- 
ing of “no benefit” must be explicit in 
order to make it unmistakably clear that 
the sentencing judge was not only aware 
of the existence of the Act, but also knew 
that the youth offender was eligible for 
treatment under it. The Court went on 
to hold, however, that the Act did not 
require that a statement of supporting rea- 
sons accompany such finding. To hold 
otherwise, the Court indicated, would be 
to depart from the traditional rule against 
appellate review of the sentencing func- 





CRIMINAL LAW BULLETIN 


tion. Dorszynski v. United States, 94 S. Ct. 
3042 (1974), 11 CLB 82. 


§ 91.05. Youth Corrections Act (18 U.S.C. 

§ 5005)—Dorszynski rule 
Court of Appeals, 10th Cir. The United 
States Supreme Court’s holding in Dor- 
szynski v. United States, 418 U.S. 424, 94 
S. Ct. 3042 (1974), that a district court 
must make an express finding on the rec- 
ord that a youth offender will not benefit 
from treatment under the Youth Correc- 
tions Act (18 U.S.C. § 5005) before sen- 
tencing him as an adult, would not be 
given retrospective application on the 
facts of the instant case. 

The purpose of Dorszynski “is to make 
it clear on the record that the sentencing 
judge considered the sentencing alterna- 
tives available to him under the Act.” The 
facts of the instant case clearly indicated, 
said the Fifth Circuit, “that alternate 
methods exist by which it can be shown 
that the sentencing court was aware of 
sentencing options.” The sentencing judge 
had subsequently “clarified” the record in 
the proceedings brought by defendant 
(under 28 U.S.C. § 2255 challenging the 
procedure by which defendant was sen- 
tenced), by stating that the court “was 
aware of both the Act and [defendant’s] 
eligibility for treatment thereunder, but 
decided that he would not benefit from 
treatment under the Act.” 

Dorszynski, said the court, “created no 
new right, but established procedural 
safeguards to protect the rights of a de- 
fendant under the Act, already in ex- 
istence prior to the Court’s decision.” 
Jackson v. United States, 510 F.2d 1335 
(1975), 11 CLB 671. 


MISCELLANEOUS 


§ 92.50. Legal ethics 

Ohio See Ohio v. State Bar Assn v. 
Weaver, 322 N.E.2d 665 (1975), 11 CLB 
521, CLD § 55.70. 


§ 92.75. Confiscatory property 

United States Court of Claims Doherty 
and another were caught smuggling mari- 
juana into the United States in Doherty's 
pickup truck. Both men were indicted 
and convicted of smuggling, and Doherty’s 
vehicle was forfeited under 19 U.S.C. 1595 
a(a). Doherty brought an action chal- 
lenging the application to him of the for- 
feiture statute on the ground that it de- 
prived him of equal protection of the laws 
since the punishment meted out invid- 
iously discriminated “between himself and 
his partner in crime.” He also attacked 
the statute facially by describing forfei- 
ture as a “routine criminal penalty” which 
is “defective because the punishment 
meted out is potentially disproportionate 
to the degree of guilt.” 

Held, the statute was not unconstitu- 
tional on its face or as applied to him. 
Forfeitures of this type are not exclusively 
“criminal,” said the court. They are “hy- 
brid in character.” And in spite of the 
punitive and deterrent aspect of the sanc- 
tions, forfeitures “have been regarded by 
the Supreme Court in other respects as 
‘civil, with criminal law concepts inap- 
plicable.” Doherty v. United States, 500 
F.2d 540 (Ct. Cl. 1974), 11 CLB 86. 


North Carolina Following defendant's 
acquittal of charge of knowingly receiving 
stolen property (forty-one rolls of cloth), 
he petitioned the trial judge for its return 
to him from the state which had seized 
the property as evidence. The corpora- 
tion from which the cloth had allegedly 
been stolen also petitioned for the prop- 
erty. The trial judge, after conducting 
a hearing, awarded the property to the 
corporation. 

Held, that in the absence of a statute: 


“When the person from whose posses- 
sion the allegedly stolen property was 
seized as evidence was not convicted 
(or was not charged with) obtaining 
the property in violation of the law, and 
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there is a controversy between him and Jurisdiction of the subject matter, fur- 
the person from whom the property thermore, could not be conferred upon the 
was allegedly stolen as to which has court by virtue of defendant’s petition, 
the right to it, a question is presented since subject matter jurisdiction cannot 
which cannot be determined in a crim- _be_ conferred upon a court by consent. 
inal action but must be determined in _ State v. Early, 210 S.E.2d 541 (N.C. App. 
an independent civil action.” 1975), 11 CLB 521. 





CRIME DOES PAY 


I have seen that crime does pay. Society extracts a very cheap price 
for committing it. Contrary to the popular myth that the accused 
man is an underdog, most real confrontations are stacked heavily 
against the state. Only a small fraction of all crimes lead to convic- 
tions, and only a small fraction of all convictions lead to incarcer- 
ation. Even the confined, convicted criminal is likely to be free 
within a few years. 

As a practicing assistant prosecutor, the first thing I tell jurors is 
that a courtroom trial won’t produce the kind of case they see pre- 
sented on “Columbo,” “Kojak” or “Ironside.” On TV, a dropped 
matchstick or napkin often leads to the killer. In my experience the 
police have unremarkable intelligence and rarely seize evidence less 
obvious than a gun.... 

Of hundreds of files I’ve studied, only half a dozen cases were 
solved through fingerprints. A detective with more than 20 years’ 
experience testified in a trial 1 was presenting that he had ordered 
fingerprints in 2,000 cases with matching results in less than 5%. 
The same detective stated that in 20 years he had used shoe molds 
successfully only twice. 


—Martha K. Kwitny 
The Wall Street Journal 
October 6, 1975 
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All my clients have imperfections. 
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BANK CRIMES 


As serious as bank robberies, burglaries and related crimes are, 
they represent only part of the security problem. The handling of 
negotiable securities represent the potential of an even greater loss. 
As the survey indicated, during a three-year period, 71 bank rob- 
beries netted only a $510,917 loss compared to 11 incidents involv- 
ing stolen or fraudulent securities, netting a $5,136,544 loss to the 
surveyed banks. A total of 181 bank crimes involving currency 
opposed to the 11 losses involving securities, revealed that financial 
loss from the securities was more than three times greater than for 


all other bank crimes combined. 


—Robert A. O’Connell 
Chief Deputy U.S. Marshal 
American Banker 
December 3, 1975 





